United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLANT 


IN THE | 

United States Court of Appeals 

FOR THE DlSTFJCT OF Coi/lt 


No. 8187 


MBIA 


ESTHER A. ROBERTS, 4ppe 

v. 

CAPITAL TRANSIT COMPANY, 4 CORPORATION, 

i Appellee 


921 


Appeal from the District Court of the United States for the 

District of Columbia 


Joseph J| 
917 15 
"Wash iii 




. Malloy, 

St., X. w., 
gton, D. C. 


H. Winship Wheatley, 

H. WiNSipEiP Wheatley, Jr., 
1010 Vermont Ave., X. W., 
Washington, D. C. 
Attorneys for Esther A. 


Ro 

berts, Appellant . 

Press or Byron S. Adams, Washixutc 

N, D. C. 












INDEX 


Page 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statutes and Rules Involved. 4 

Statement of Points. 4 

Summary of Argument. 4 

Argument . 5 

The Authorities. 10 

CASES CITED 

Bremmerman v. Georgetown & T. Ry. Co., 50 App. 

D. Q. 378; 273 Fed. 342. 12 

Jackson v. Capital Transit Co., 69 App. D. C. 147; 99 

Fed. (2d) 380 .10,11 

Kellv v. Washington Railway, 64 App. D. C. 215; 76 

Fed. (2d) 985 . 11 

Montgomery Ward Co. v. Duncan, 311 U. S. 243; 85 

Law. 147 . 13 

Pessagno v. Euclid Investment Co., 72 App. D. C. 141; 

112 Fed. (2d) 577 . 13 

Washington Railway and Electric Company v. Buscher, 

54 App. D. C. 353 ; 29S Fed. 675. 12 

Washington Railway and Electric Co. v. Stuart, 50 App. 

D. C. 74; 267 Fed. 632. 11 
















IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8187 


ESTHER A. ROBERTS, Appellant, 

v. 

CAPITAL TRANSIT COMPANY, A CORPORATION, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment for the defendant in 
the District Court of the United States for the District of 
Columbia, after a verdict for the plaintiff. The action was 
taken under F. R. C. P. i30-(b). The suit was one for negli¬ 
gence for personal injuries growing out of a street car acci¬ 
dent. 
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The jurisdiction of the trial court is based on Title 11, 
Section 301-5 and 6 of the Code of 1940, Title IS, Sections 
41, 43, and 44 of the Code of 1929. 

Jurisdiction of this court is based on Title 17, Section 
101 of the Code of 1940, Title 18, Section 2G of the Code of 
1929. 

The complaint is on page 1, et seq. of the appendix and 
the answer on page 5 of the appendix. The original verdict 
and judgment is on pages S3 and 84 of the appendix. Judg¬ 
ment for the defendant is on pages 85 and 8G of the appen¬ 
dix. The order overruling plaintiff’s motion for rehearing 
on the judgment for the defendant is on pages 87 and SS of 
the appendix. 


STATEMENT OF THE CASE 

This is a negligence suit, growing out of personal injuries 
in a street car accident. Plaintiff was injured while cross¬ 
ing a street car track on Fourteenth Street, between G and 
New York Avenue, Northwest. There is a decided conflict 
in the evidence as to every substantial point in the case. 

Plaintiff’s witnesses testified that she was going from the 
west side of the street to the east side, for the purpose of 
boarding a northbound car, when she was struck by a south¬ 
bound car. (Miss Roberts 21, et seq., Carton, page 9, et seq., 
Fish 28, et seq., Mrs. Bell 37, et seq.). Defendant’s wit¬ 
nesses testified that she was going from the east side of the 
track to the west side, behind a northbound car and across 
the south bound track. (Lancaster page 44, Barrows page 
51, Grvmes page 53, Ellis page 56.) 

The speed of the car is variously stated by the witnesses 
from thirty-five miles an hour to six or seven miles an hour. 
(Fish, 35 miles, page 30: Carton 30 to 33 miles, page 10; 
Austin 15 miles, page 48; Ellis 8 or 10 miles, page 58; 
Gryiiies, the motorman, 7 or 8 miles, pages 55 and 56 and 6 
or 7 miles, page 53.) One of them testified that he saw the 
car coming through the red light over New York Avenue. 
(Fish 28-29 and 32 and 33.) 
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Miss Roberts said that she looked before she started to 
cross the street and the red light had blocked the north and 
south traffic (pages 21 and 26). 

There was a difference of view point among the witnesses 
as to whether there was any sound from the car or whether 
the bell was rung. (Carton 19: Miss Roberts 22; Fish 30; 
Mrs. Bell 3S; Lancaster 47; Grymes 53-54; Ellis 57; Crum- 
lin 64.) 

The defendant contended, in its motion for judgment after 
the verdict (page S4) that there was no proof of negligence, 
was proof of contributory negligence and no evidence jus¬ 
tifying the submission of the case to the jury under the 
doctrine of last clear chance. (Motion at end of plaintiff’s 
case, page 42, et seq. At the close of all the testimony at 
page 70. Prayers 1 and 2, page SO.) 

The motion at the end of the plaintiff’s case, page 42, was 
on the ground that the plaintiff was guilty of contributory 
negligence and the doctrine of last clear chance did not 
apply. The motion at the end of the whole case (page 70) 
renewed the one made at the end of the plaintiff’s case. 
Prayer No. 1 merely sought to instruct the jury that by the 
evidence the verdict should be for the defendant and Prayer 
No. 2 on the ground the plaintiff was guilty of contributory 
negligence. 

The trial court differed from the defendant on these ques¬ 
tions at the trial and overruled the motion for a directed 
verdict at the end of the plaintiff's case, again overruled it 
at the end of the whole case, denied the defendant’s prayers 
to the same effect (Motion at end of plaintiff’s case page 42, 
et seq., at the end of all the testimony, at page 70, prayers 
one and two, page SO), and charged the jury clearly on all 
three doctrines. (Page 71, et seq.) The Allen charge was 
later given to the jury. The jury returned a verdict for the 
plaintiff for $5,000.00 and judgment was entered on this 
verdict (pages 83 and S4). This was on November 27,1941. 
(Pages S3 and 84.) On December 12,1941, the court appar¬ 
ently had a change of view about these matters and entered 
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a judgment for the defendant (page S5), apparently under 
the provisions of F. R. C. P. 50-(b). 

I STATUTES AND RULES INVOLVED 

The only rule involved is F. R. 0. P. 50-(b) and the case 
did not involve construction of that rule. The court doubt¬ 
less had power under the rule to enter a judgment for the 
defendant, after a verdict for the plaintiff, if the action was 
properly exercised. The contention of the plaintiff, how¬ 
ever, is that the question was one essentially for the jury, 
that the jury’s verdict should not have been disturbed and 
that it was error to have entered a judgment for the defen¬ 
dant. 

STATEMENT OF POINTS 

The court erred in setting aside the verdict for the plain¬ 
tiff and entering a judgment for the defendant. 

The court erred in holding that questions of negligence, 
contributors negligence and last clear chance had not been 
properly submitted to the jury. 

The plaintiff contends that there was ample evidence in 
the record to support the claim of negligence and if there 
be contributory negligence, then the doctrine of last clear 
chance was applicable under the testimony and that the ver¬ 
dict and judgment entered thereon should not have been 
disturbed. 


SUMMARY OF ARGUMENT 

Plaintiff contends that the case was properly submitted 
to the jury and that the jury’s verdict should not have been 
disturbed. That there was ample evidence of negligence and 
if there is any evidence of contributory negligence, then 
there was ample evidence for the case to have been sub¬ 
mitted to the jury on the doctrine of last clear chance. The 
court agreed with this contention at the trial. At the end 
of the plaintiff’s case, motion for a directed verdict was 
overruled, again at the end of the whole case and again on 
the prayers. The court later took a different view of the 
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case and entered a judgment for the defendant. The con¬ 
tention of the plaintiff is that the original judgment was 
correct and should not have been disturbed, that the judg¬ 
ment for the defendant should be reversed with direction 
to reinstate the verdict of the jury and the judgment entered 
thereon for the plaintiff in the sum of $5,000.00. 

ARGUMENT 

The plaintiff, Esther A. Roberts, testified, (page 20, ap¬ 
pendix, et seq.) that she was going from the west side of 
Fourteenth Street, Northwest, to the east side for the pur¬ 
pose of boarding a north bound ear. That before she left 
the sidewalk she looked and saw that the traffic light at 
Fourteenth Street and New York Avenue was red for traffic 
going south and that she then proceeded across. She was 
carrying a weekly street car pass, which she intended to use 
on a northbound car. She had left her work about 4 o’clock 
on the day of the accident and got off a northbound ear at 
Fourteenth and G- Streets, Northwest and went over to the 
Bond Building on the west side of Fourteenth Street to a 
beauty shop. At the time of the accident, she had left the 
beauty shop and was going back to resume her journey 
home. That there were traffic lights controlling north and 
south bound traffic on Fourteenth Street, which traffic lights 
were located at Fourteenth Street and New York Avenue, 
Northwest (page 23). That she looked at the traffic light 
on the northeast corner to see what color it was and it was 
red and she walked across the street and across the plat¬ 
form. As she stepped on the track, she was hit. She did not 
remember whether she looked at the light before she left 
the platform or not. 

Thomas Carton, pag 8, et seq., strongly corroborated Miss 
Roberts’ statement. The accident happened November 29, 
1939. It was a damp and misty night. Witness saw the 
street car coming at “a fast rate of speed” (page 10). He 
said, “From my observations, it would be between 30 or 
32 or 33 miles an hour (page 10). He saw no north bound 
car (page 13). 
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William Eugene Pish (page 27, et seq.) also corroborated 
the plaintiff. Fish was a taxicab driver and witnessed the 
accident. He was going south on Fourteenth Street, across 
New York Avenue, when the street car finally came to a stop. 
His cab was about two feet away from the front door (page 
28). Coming south on Fourteenth Street, across New York 
Avenue, the street car was behind him. Witness's back 
wheels were on the track when the light changed. At that 
time, the street car was back of him, he saw it through his 
rear view mirror (page 29). Obviously the tracks referred 
to were those east and west on New York Avenue. The 
witness says (page 29) “As I looked through my rear view 
mirror, the street car came right on through. My back 
wheels were on this set of tracks, indicating (obviously 
meaning the east and west tracks on New York Avenue) so 
then he passed me on down until he hit the girl.” He hit 
the girl and knocked her about five or six feet. At page 30, 
the witness said, “I will say at the time it happened the 
street car, rushing across the intersection—it was going not 
less than 35 miles an hour, at the time he hit the voung 
lady.” He further says, page 30, “There was no warning 
at all. The only noise I heard was the young lady when 
she screamed. That was when she was hit.” 

On cross-examination, the witness said that he had been 
driving a cab for about six years. The witness repeated on 
cross-examination the story above quoted, page 31, he says, 
that just as he started to cross the intersection at New r York 
Avenue, he was not more than four or five feet, w r hen the 
caution light swung on and when his viiecls hit the other 
side of the track it w’ent red. When he hit the intersection 
he was ahead of the street car (page 31). The street car was 
behind him at Fourteenth Street and New’ York Avenue, 
going south (page 32). He saw it through his rear view 
mirror. He wras asked (page 33), “You were driving across 
New York Avenue, looking in your rear view mirror and 
you saw this street car coming through the red light?” 
Ans. “ That is it exactly. ” He further says, page 34, he did 
not notice the street car again until it passed him. There 
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was nobody on the platform and the street car had no in¬ 
tention of stopping. The only time it stopped was after the 
girl had been hurtled quite a distance. 

Mrs. E. G. Bell, who is an employee of the Juvenile Court, 
was also called as a witness for the plaintiff. She intended 
to board a north bound car but there was none at the load¬ 
ing platform (page 38). She heard no bell rung by the car 
that struck Miss Roberts (page 38) nor any warning of any 
kind. 

The defendant's testimony was sharply in conflict with 
these witnesses. The motorman, Grymes, (page 55) said 
that he was going seven or eight miles an hour. The testi¬ 
mony generally was that the plaintiff was crossing east to 
west, came from back of a north bound car directly in front 
of the south bound car. It made a sharp issue of fact. 

It might serve here to collate the testimony of some of 
the witnesses on various subjects. Practically all of the wit¬ 
nesses were questioned on the speed of the car. Carton, 
page 10, says that it was going at a fast rate, and estimates 
that fast rate between 30 and 33 miles an hour. Fish, (page 
30) says that it was going 35 miles an hour. Austin, wit¬ 
ness for the defendant, (page 4S) says that it was going 15 
miles an hour. Grymes, the motorman, pages 53,55,56, says 
it was going 7 or 8 miles an hour, at another place 6 or 7 
miles an hour. Ellis, a witness for the defendant, testified, 
(page 58) that it was going 8 or 10 miles an hour. 

There was an equal divergence of testimony on the ring¬ 
ing of the bell. Carton, (page 19) says that he heard no 
bell ring. Miss Roberts, (page 22) says that she heard no 
bell ring or any other warning. Fish (page 30) says there 
was no warning at all. Mrs. Bell (page 38) says that she 
heard no bell ring. 

The defendant’s witness, Lancaster, (page 47) says that 
he heard no bell ring. 

On the contrary, Grymes, the motorman, says that he 
rang the bell (pages 53-54). Ellis, for the defendant, (page 
57) who was a passenger on the car says that the motorman 
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sounded the bell. Crumlin, witness for the defendant, says 
the'motorman rang the bell (pages 64-65). 

This seems to be a typical issue of fact to be solved by a 
jury and not by a preemptory instruction of the court. 

The condition of the weather is testified to bv Carton 

* 

page 10, Fish page 31, Grynies, page 54. 

Testimony was given to the effect that the motorman 
came through a red light by Miss Roberts, page 21, again at 
page 2(5, Fish, pages 28-29, in which he says that the car 
came right on through the red light, Fish again at pages 32- 
33,i in which he said that he saw the car come through the 
traffic light. 

The defendant’s version about the north bound car is 
negatived by Carton, page 13, again at page 20; Fish at 
page 35, Mrs. Bell at page 39. 

Although it was a dark and misty night, Fish says, page 
29, that there was no sand on the tracks. Grvmes says, page 
55, that there was. 

Fish says, page 36, “But the only time he made an effort 
to stop was after he struck her.” 

Defendant’s witness, Barrows, pages 51-52 says that at 
the time the lady was struck, she was facing the west side 
of the street. 

Grvmes, the motorman, page 56, says that the plaintiff 
was seven or eight feet away from the street car when he 
first saw her. Ellis, who was a passenger on the car, in the 
fifth seat, page 57, said, that she was 8 or 10 feet away when 
he first saw her (page 58). He repeats, at page 59, that 
she was ten feet away. 

The common sense of a jury is not required to solve neg¬ 
ligence, contributory negligence or last clear chance to a 
metaphysical or mathematical certainty but if such cer¬ 
tainty were required, let us see what the testimony shows. 

The defendant’s expert, Thorne, page 67, says that a car 
going S miles an hour could be stopped in ten or fifteen feet. 
He indicates that it could be stopped quicker if the “dead 
man” or emergency brake were used (page 68). As already 
indicated, the motorman said, (page 53), he was going 6 
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or 7 miles an hour and page 56, he was going 7 or 8 miles 
an hour. 

The defendant’s witness, Barrows, (page 52) testified:— 


“Q. Could you be certain about how she was facing 
when she was hit' A. This is my own distinct impres¬ 
sion which I have. 1 remember very clearly that she 
was facing towards the west as the car struck her.” 


Austin, who was a passenger on the car (page 48) and 
whose duty, of course, was not to keep the same look out as 
required by the motorman, says that lie saw the plaintiff six 
feet away when she came from back of the other car. Ellis 
(pages 57, 59) first stated that he saw her when the car was 
8 or 10 feet away and later that it was 10 feet away. 

The motorman evidentlv saw her some distance awav 

* * 

because the witness Austin testified, page 50, that the motor- 
man said, “Gee, what is the matter with that lady?” These 
words do not seem to be such as one would use when he was 
about to apply an emergency brake and that is what he 
should have done if he saw this lady in a position of peril. 
The words are too calm to show that the motorman was at 
that time abreast with his obligations. 

It is submitted that a perfectly proper question for the 
jury to determine was why did not the motorman slow up 
when he should have seen her, even accepting his rate of 
speed. If he could have stopped in 10 feet, he could have 
slowed sufficiently to have allowed the lady to have stepped 
from the tracks to the platform and have escaped injury 
and this is the essence of the last clear chance doctrine. 
Summarizing this testimony, the motorman was going six 
or seven miles an hour. lie should have seen the plaintiff 
in a position of peril ten feet away and he could have 
stopped in ten feet. At least, he would have slowed up in 
that time to let her escape. 

Notwithstanding it was within the power of the motor- 
man to have slackened his speed, “The streetcar had no in¬ 
tention of stopping. The only time it really did stop was 
after the girl was hurtled quite a distance.” Fish, page 34. 
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Again Fish says, (page 36), ‘‘But the only time lie made 
an effort to stop was after he struck her.” 

THE AUTHORITIES 

This case does not present any novel or profound ques¬ 
tion of law. As the appellant sees it, it presents the appli¬ 
cation of fundamental principles to the facts of the case 
and so considerable space has been taken in analyzing and 
briefing the record. 

Several cases were cited and insisted upon in the court 
below by the defendant and it might be well to analyze these. 
Great stress was laid in the court below upon the doctrine 
of last clear chance in Jackson v. Capital Transit Co., 69 
App. D. C. 147; 99 Fed. (2d) 3S0, in which there had been a 
directed verdict for the defendant. One or two excerpts 
from that case will show the difference between the case 
cited and the case at bar. 

“However, on a motion for a directed verdict, it is 
well settled that the evidence must be construed most 
favorably to the plaintiff; to this end he is entitled to 
the full effect of every legitimate inference therefrom. 
If upon the evidence, so considered, reasonable men 
might differ, the case should go to the jury; if, on the 
other hand, no reasonable man could reach a verdict in 
favor of the plaintiff, the motion should be granted.” 

It seems rather an anomaly to say, “If upon the evidence 
so considered, reasonable men might differ, the case should 
go to the jury” and on the other hand to say that twelve 
reasonable men having agreed, the case should not go to the 
jury. 

Let us proceed a little further with the differentiation of 
the Jackson ease. In that case, it is said that “There is now 
no contention that the motorman did not sound his gong or 
ring his bell.” In the case at bar, there is very substantial 
evidence that the motorman did not sound his gong or ring 
his bell. True, there was evidence to the contrary, but that 
is an issue of fact for the jury. 
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Let us again return to the Jackson ease, page 149, quot¬ 
ing Kelly v. Washington Railway , 64 App. D. C. 215; 76 Fed. 
(2d) 9S5, the court says: 

“Here there was no real evidence that the street car 
was operated at an unreasonable speed.” 

As indicated above, there is very substantial evidence that 
the street car was operated at an unreasonable speed, on a 
dark and mistv night. 

In the Jackson case, (page 149) the court said: 

“AYas there evidence to show that (1) the deceased 
was in a position of* danger; (2) he was oblivious of 
his danger; (3) the motorman was aware, or by the 
exercise of reasonable care should have been aware, of 
deceased’s danger and obliviousness; (4) the motorman 
was able to stop the car and avoid striking the deceased 
after lie became aware, or should have become aware, 
of this danger and obliviousness and failed to do so? 
If so, then the case should have gone to the jury.” 

An analvsis of the evidence has alreadv been made in an 
• • 

effort to show that there was evidence to submit each of 
these elements to the jury. The court will notice the care 
with which the court below charged on the doctrine of the 
last clear chance, as laid down in the Jackson case (pages 
74 and 75). At the end of the charge, page 77, the court 
asked counsel for suggestions and counsel had none to make. 
Evidently, the instruction on the doctrine of last clear 
chance at that time was satisfactory to both sides. 

The case of Washington Railway and Electric Co. v. 
Stuart, 50 App. D. C. 74; 267 Fed. 632, was referred to in 
the court below. Page 79, the court says: 

* * The motorman did not see Stuart until he 
struck him, and that he made no effort whatever to re¬ 
duce the speed of the car before the collision. In fact, 
the testimony is conclusive upon the point that the 
speed of the car was not reduced before the automobile 
was hit.” 
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All of those truthfully could be emphasized in this 
case. The street car was running, according to the 
strongest testimony for the plaintiff, at over 35 miles an 
hour, on a dark and misty night, but if the motorman’s view 
of 6 or 7 miles an hour is taken, as a mathematical formula, 
then the slightest slowing of the speed of his car would 
have allowed this plaintiff, who was facing west, accord¬ 
ing to the testimony of Barrows, to have stepped from the 
track to the platform and escaped injury. At least, this was 
a question of fact for the jury and not for the court. 

In the case of Bremmerman v. Georgetown & T. Ry. Co., 
50 App. D. C. 378; 273 Fed. 342, the court said: 


i ‘‘In the eyes of the law, where it is or should be ap¬ 
parent to a reasonably prudent person that a pedes¬ 
trian is unconscious of the approach of a car, and that 
unless his attention is attracted he in all probability 
will be killed or injured, the negligence of the motor- 
man in failing to employ the means at his command to 
give warning of the danger which then is or should be 
apparent to him, and to arrest the speed of the car, if 
that be necessary and possible, is the immediate or 
proximate cause of the accident. 

i * * * “The plainest dictates of humanity and com¬ 
mon sense demanded the employment by the motorman 
i in these circumstances of the agencies immediately at 
his command to avoid running down the decedent; but 
i lie failed to do anything, either to warn the decedent or 
i arrest the speed of the car, until the accident was un¬ 
avoidable. It is common knowledge that the crossing 
land recrossing of street car tracks tends to dull one’s 
sensibility to the ordinary manifestations of danger, 
i while the shrill sound of a whistle may bring a realiz¬ 
ing sense of peril. It is the motorman’s duty, in run¬ 
ning his car, as has been repeatedly stated, to watch 
the track ahead of him, and, so far as he is able, avoid 
killing or maiming pedestrians.’’ 


In the case of Washington Railway and Electric Company 
v. Buscher, 54 App. D. C. 353; 29S Fed. 675, the court said: 

“It is a familiar rule in negligence cases that, when 
a given state of facts is such that reasonable men may 
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fairly differ upon the question as to whether there was 
negligence or not, the determination of the matter is 
for the jury and that it is only where the facts are 
such that all reasonable men must draw the same con¬ 
clusion from them that the question of negligence is 
ever considered as one of law for the court. Grand 
Trunk Railway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. 
Ct. 679, 36 L. Ed. 485. This rule applies to negligence 
under the last clear chance doctrine as fully as to pri- 
marv or contributorv negligence and it is immaterial 
whether the point be raised by a motion for a directed 
verdict, or by an objection to the submission of the 
question to the jury. In either case the court should 
not take the issue from the jury unless, conceding the 
truthfulness of the witnesses and giving full effect to 
everv legitimate inference that mav be deduced from 
their testimony, it is nevertheless plain that the claim¬ 
ant has not made out a case sufficient in law to entitle 
him to a verdict upon the issue.” 

* * * “The appellant insists that the issue should 
not have been submitted to the jury without the intro¬ 
duction of expert testimony to show within what dis¬ 
tance the street car could have been stopped consis¬ 
tently with the requirements of the last clear chance 
doctrine. We think, however, that a state of facts may 
be disclosed in a given case which would permit the 
jury from common knowledge to pass upon the question 
of last clear chance negligence under the proven cir¬ 
cumstances of the case, without the introduction of 
technical or expert testimony, while in other cases 
doubtless evidence of the latter character would be nec¬ 
essary for such a determination. The present case, in 
our opinion, comes within the first class.” 

The motion in the ease at bar was a motion for judgment 
for the defendant (page 84). A motion for a new trial was 
not joined with this motion. 

The situation presented to the court in Montgomery Ward 
Co. v. Duncan, 311 U. S. 243; 85 Law. 147, and Pessagno v. 
Euclid Investment Co., 72 App. D. C. 141; 112 Fed. (2d) 577, 
on this account is not the same here. 
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Therefore, it is respectfully submitted, that the judgment 
here should be reversed and the cause remanded to the court 
below, with instructions to reinstate the verdict and judg¬ 
ment of the court passed on November 27, 1941. (Pages 83 
and 84.) 

Respectfully submitted, 

Joseph J. Malloy, 

917 15th St., N. W., 
'Washington, D. C. 

II. Wixship Wheatley, 

II. Winship Wheatley, Jr.. 
1010 Vermont Ave., N. W., 
Washington, D. C. 

Attorneys for Esther A. 

Roberts, Appellant. 
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v. 

CAPITAL TRANSIT COMPANY, a Corporation, 
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BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 


In this brief appellant will be designated as “plaintiff” 
and appellee as “defendant”. 

As pointed out in plaintiff’s brief, plaintiff was injured 
while crossing defendant’s streetcar tracks on Fourteenth 
Street, N. W., between New York Avenue and G Street in 
this city. 

Defendant’s streetcar tracks run north and south on 
Fourteenth Street. The accident happened on November 



9 


22; 1939 at about Six Thirty in the evening. Plaintiff tes¬ 
tified that she was very familiar with the conditions exist¬ 
ing at the place of the accident and she realized that street¬ 
car and automobile traffic was very heavy at this point at 
the time the accident occurred. (App. 26). Loading plat¬ 
forms for passengers boarding and alighting from defen- 
daht’s streetcars extend the entire length of the block from 
G Street to New York Avenue on both sides of the tracks, 
and plaintiff testified that she realized that streetcars were 
constantly stopping at these loading platforms, three or 
four at a time, in order to let people board and alight from 
said cars. (App. 26). A clear picture of the place of acci¬ 
dent will be obtained by an examination of the photographs 
which were introduced in evidence in the lower court and 
which have been filed in this Court. 

The accident happened about in the middle of the block 
as plaintiff was attempting to cross from one loading plat¬ 
form to the other. (App. 25). 

There i s a decided conflict be tween the plaintiff and the 
defendant as to the direction in which plaintiff was going 
at the time the accident happened. 

PLAINTIFF’S THEORY AS TO HOW THE ACCIDENT 

HAPPENED. 

Plaintiff testified that shortly before the accident she had 
been to a beauty parlor on the west side of 14th Street 
and about midway in the block between G Street and New 
York Avenue. The photographs of the scene of the acci¬ 
dent show that New York Avenue is a very wide street. 
According to the plaintiff, when she came out of the beauty 
sblop and was on the west sidewalk of 14th Street she looked 
at the traffic light on the northeast corner of New York 
Avenue and 14th Street a nd sa w: that, it was red... She then 
walked from the sidewalk to the loading platform and 
stepped from the loading platform to the southbound tracks 
- and the instant she stepped upon the track she was hit by 
a southbound streetcar. (App. 21, 26). Plaintiff was fully 
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aware of the traffic conditions existing at the place of the 
accident. She was not hurrying and there was nothing 
whatever in her conduct to indicate to defendant’s motor- 
man, or any one else, that she -was not fully aware of the 
surrounding conditions. Plaintiff says that before leaving 
the sidewalk she looked at the traffic ligh^She says 
that she did not see the streetcar but she does not^ainirterb 
"she looked for the streetcar. (App. 21, 26). Plaintiff called 
two other witnesses who testified that defendant’s south¬ 
bound streetcar was being operated at an excessive rate of 
speed. These witnesses did not see the accident. 

DEFENDANT’S THEORY AS TO HOW THE ACCIDENT 

HAPPENED. 

The defendant produced its motorman in charge of its 
southbound streetcar and five disinterested witnesses, all 
of whom saw the accident: Jack Mason Grimes, the motor- 
man, (App. 53-57); William Lancaster, who was standing 
on the east sidewalk of 14th Street between G Street and 
New York Avenue (App. 44-47); Thomas Austin, who w T as 
standing on the front platform of the southbound streetcar 
awaiting to alight (App. 47-50); Leland Barrows, who was 
standing on the west sidewalk of 14th Street between G 
Street and New York Avenue (App. 51-52); Charles W. 
Ellis, a passenger on the southbound streetcar (App. 57- 
59); and Janies A. Crumlin, who was crossing between the 
two loading platforms from west to east and a few feet 
south of the point where plaintiff was struck (App. 62-66). 
(a The te stimony of these witnesses tended to prove that the 
defendant’s so uthbound streetcar when it reached New 
Yo rk Avenue was required to stop because the traffic light 
was recf jAfter the light changed to gr een the motorman 
"proceeded across the intersection at a speed estimated by 
the witnesses at from seven to twelve miles an hour; that 
the car was slowing down to allow passengers to alight who 
had moved to the front of the car for that purpose. Just 
prior to the accident the plaintiff ran from behind a stand-. 
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ing northbound car directly into the path of the approach¬ 
ing southbound car when the southbound car was no more 
than five feet from her. As soon as the plaintiff came into 
view of the motorman, he did everything possible to stop 
his car but was unable to prevent the accident. Pla intiff 
was thrown by the impact a distance of five or six feet and 
the street car came to a stop within two or three feet of her 
bodv. 

There can be no question but that plaintiff was crossing 
between the platforms from east to west when the accident 
happened and it is the defendant 's theory that when she got 
to the loading platform on the east side of 14th Street she 
remembered some packages she had left in the beauty shop 
and was hurrying back to the beauty shop to get them when 
she was struck. 


APPLICABLE REGULATIONS. 


At the trial in the lower court the defendant offered and 
there was received in evidence Article III, Section 5, sub- 
paragraphs (d) and (e) of the Traffic and Motor Vehicle 
Regulations in force and effect at the time of the accident. 
These sections are as follows: 

(App. 59-60). Article III, Section 5(d) 

1 “Every pedestrian crossing a roadway at any point 

other than within a marked or unmarked crosswalk 

shall yield the right of way to vehicles upon the road- 

wav.” 

* 

Article III, Section 5(e): 

“No person shall use any roadway between intersec- 
! tions when a vehicle is approaching from either direc¬ 
tion so as to constitute a hazard for his own safety or 
use such roadway at any time in a negligent or reckless 
manner.’’ 




*» 
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SUMMARY OF ARGUMENT. 

I. There was no substantial evidence tending to show 

that defendant was guilty of any negligence whatsoever. 

The testimony of plaintiff’s witnesses Carten and Fish as 

to the speed of the streetcar, when considered in the light 

of contradictors details in their own testimonv and in the 
* * 

light of other positive and unimpeached testimony, 
amounted to no more than a scintilla and raised no issue 
for the jury. 

II. There was no substantial evidence tending to show 
that defendant’s negligence was a proximate cause of the 
plaintiff’s injury. Even if it be assumed for the purpose 
of argument only, that defendant’s southbound street car 
was being operated at an excessive speed, this would not 
be a proximate cause of plaintiff’s injury. 

III. The evidence conclusively shows that plaintiff was 
guilty of contributory negligence as a matter of law. Ac¬ 
cording to plaintiff’s own admissions, before attempting at 

about the middle of the block to cross a street heavilv con- 

•> 

gested with automobile and streetcar traffic, she looked 
north at a traffic light and without again taking note of ap¬ 
proaching traffic, she continued to cross the street and 
stepped from a loading platform directly into the path of 
an approaching streetcar which she could not fail to have 
seen had she used reasonable precautions for her own 
safety. 

IV. There was no evidence justifying the submission of 
the case to the jury under the doctrine of “last clear 
chance’’. Considering the testimony in the light most fa¬ 
vorable to the plaintiff, when she got into a position of dan¬ 
ger, the streetcar involved in the accident was only five 
or six feet from her and under these conditions it was im¬ 
possible for the inotorman to prevent the accident. This 
impossibility would exist, irrespective of the various speeds 

estimated bv the witnesses. 

* 
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ARGUMENT. 

At the close of plaintiff’s evidence and again at the close 
of all of the evidence, defendant moved for a directed ver¬ 
dict. This motion was overruled and pursuant to the pro¬ 
visions of Rule 50(b) of the Federal Rules of Civil Pro¬ 
cedure, the case was submitted to the jury subject to a later 
determination of the legal questions raised by the motion. 
After the verdict the defendant filed a motion for judg¬ 
ment which was granted. 


I. 

There Was No Substantial Evidence Tending to Show that 

Defendant Was Guilty of Any Negligence Whatsoever. 

The only witnesses who testified to facts that so much as 
hintled at negligence on the part of defendant, were Mr. 
Carten and Mr. Fish. 

Mr. Carten stated that he was proceeding in a southerly 
direction on the east side of 14th Street and that when he 
was about at the entrance to the Lotus Restaurant (which 
can be identified by examination of the photographs) he 
glanced up and observed the front of defendant’s streetcar 
about even with him. (App. 18). He was runni ng asJie. 
was in a hurry and after he had gone some 20 or 30 feet 
further, he heard a scream and the application of the brakes 
of the streetcar and as he looked up, he saw the plaintiff in 
the air. (App. 18). She was thrown about five feet by the 
impact. (App. 11). At the time her body came to rest she 
was directly opposite him and the streetcar had stopped 
not more than five feet behind her. (App. 18). Since the 
streetcar never overtook Mr. Carten, but in fact was being 
outdistanced by him, it is obvious that it could not have 
been going between 30 and 35 miles per hour as estimated 
by him. This witness also testified that he did not see plain¬ 
tiff prior to the time she was hit. 

Mr. Fish, the taxi driver, stated that when the rear wheels 
of his taxicab were on defendant’s eastbound railway tracks 
on New York Avenue, the front of the southbound streetcar 




i 


was within 2 or 3 feet of the westbound track on New York 
Avenue; (App. 33-34); that he was driving sl owly and cru is- 
ing at not more than 15 m iles per hour (App. 32); that the 
'sfreelcar did noTdv"ertaldrhim until the moment of impact. 
(App. 36); tha t the streetcar threw the plaintiff about 6 feet 
and stoppe d within 3 feet o f her body. (App. 28). This 
witness also estimated that the streetcar was going from 30 
to 35 miles per hour. Mr. Fish did not see the impact but 
saw the plaintiff just after she was struck. All of the mat¬ 
ters testified to bv Mr. Fish were allegedly seen bv him 
through the rear-view mirror of his taxicab when he was 
crossing one of the busiest intersections in the District of 
Columbia. 

To contra vert the testimony of these witnesses the defen¬ 
dant called the motorman and 5 disinterested eye witnesses, 
all of whom testified that the streetcar was moving at speeds 
variously estimated at from 7 to 12 miles per hour and that 
the car came to a stop almost instantly upon striking the 
plaintiff. In fact, no witness either for the plaintiff or 
defendant estimated that the car went over 5 feet after 
striking the plaintiff. The testimony o f these witnesses 
also established beyond question that when the plaintiff 
came into the motorman’s view she was only about 5 feet 
from him and that he immediately threw the car into emer¬ 
gency and brought it to a stop within a distance of not more 
"“Than 10 feet. The uncontradicted testimony also shows that 
the streetcar in question, if proceeding at 7 or 8 miles per 
hour would require from 10 to 15 feet to stop and at the 
time of the accident the rail was wet as it was misting. The 
uncontradicted evidence further shows that the streetcar 
was brought to a stop within a distance of not more than 
10 feet after the plaintiff reached a position of danger. It 
is a matter of common knowledge that this could not have 
been accomplished if the streetcar had been running at a 
speed of from 30 to 35 miles an hour. This fact was estab¬ 
lished by the witness Thorn, an expert employed by the 
Westinghouse Air Brake Company, who stated that he had 
made actual tests on streetcars similar to the one involved 
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in the accident and that such a streetcar on level ground and 
a dry track, when operated at 30 miles per hour, would re¬ 
quire from 120 to 140 feet to come to an emergency stop, 
and at 35 miles per hour, would require a distance of from 
160 to 170 feet to come to an emergency stop. (App. 67). 

It is respectfully submitted that in the light of this testi¬ 
mony there was no substantial showing of any negligence 
on the part of the defendant. At most^the testimony of Mr. 
Oarten and Mr. Fish amounted to a mere scintilla and this 
has' repeatedly been held to be insufficient. Gunning v. 
Cobley, 281 U. S. 90; Southern Railway Company v. Wal¬ 
ter's, 284 U. S. 190; Pennsylvania Railroad Company v. 
Chamberlain, 288 U. S. 333. 

In the Chamberlain case, supra, the court said: 

“Not only is Bainbridge’s testimony considered as a 
whole suspicious, insubstantial and insufficient, but his 
1 statement that when he turned shortly after hearing 
the crash the two strings were moving together is sim- 
1 ply incredible, if he meant thereby to be understood as 
saying that he saw the two in contact; and if he meant 
by the words ‘moving together’ simply that they were 
! moving at the same time in the same direction but not 
in contact, the statement becomes immaterial. As we 
have already seen he was paying slight and only occa¬ 
sional attention to what was going on. The cars were 
eight or nine hundred feet from where he stood and 
moving almost directly away from him, his angle of 
vision being only 3° 33' from a straight line. At that 
sharp angle and from that distance, near dusk of a 
misty evening, (as the proof shows), the practical im¬ 
possibility of the witness being able to see whether the 
front of the nine-car string was in contact with the back 
of the two-car string is apparent. And, certainly, in 
1 the light of these upon 

statement so unbelievable reasonably could be sus¬ 
tained as against the positive testimony to the contrary 
of unimpeached witnesses, all in a position to see, as 
this witness was not, the precise relation of the cars to 
one another. The fact that these witnesses were em¬ 
ployees of the petitioner, under the circumstances here 
1 disclosed, does not impair this conclusion.” 
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Certainly the doctrine laid down by the Supreme Court 
in the Chamberlain case and above quoted, is applicable 
here. The testimony of the witnesses Garten and Fish when 
considered in the light of the very limited opportunity they 
had to observe the streetcar is incredible. It is directly 
opposed by 6 other witnesses, 5 of them being disinterested, 
and the positive testimony of Mr. Thorn that the street¬ 
car could not have been stopped in less than 120 to 140 feet 
if it had been going at 30 miles per hour, and is incon¬ 
sistent with other phases of their own testimony. 

In the case of Kelly Furniture Company v. Washington 
Railway <f Electric Company . 64 App. D. C. 215, 76 F. (2d) 
985, testimony was introduced by the injured party that 
as he approached the intersection on his motorcycle he saw 
defendant’s streetcar approximately 135 feet from the point 
of impact and that said street car was being operated at a 
speed of approximately 25 to 28 miles per hour. This Court 
in upholding the action of the lower court in directing a 
verdict for the defendant in referring to the injured party’s 
testimony, said: 

“It is therefore obvious that Muir’s testimony as to the 
distance the car was from the intersection when he first 
saw it, or else his estimate of the rate it was traveling, 
was incorrect. And when it is considered that the car 
was brought to a full stop within 5 feet of the point 
of collision, it is clear Muir’s error was in relation to 
the former, rather than the latter alternative. * * # The 
testimony of Muir, that the car ran only 5 feet after 
the accident, indicates that it was not running at an 
immoderate speed; * * 

See also Jackson v. Capital Transit Company , 69 App. D. C. 
147, 99 F. (2d) 380; Patton v. George , 284 Pa. 342; Bu/Jaj 
v. Connecticut Company, 108 Conn. 474. 

Even in the absence of positive testimony on the subject, 
this Court has recognized, as shown by the above quotation, 
the impossibility of stopping a street car within 5 feet if it 
is going from 25 to 28 miles per hour. Here the positive 
and uncontradicted testimony shows that a street car trav- 
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eling at 7 or 8 miles per hour could not be stopped in less 
than from 10 to 15 feet and all of the witnesses in the case, 
including: those who suggested a speed of 30 to 35 miles per 
hour, concede that the street car was stopped within this 
distance. 

We therefore respectfully submit that the testimony of 
the two witnesses above referred to did not make a sub¬ 
stantial issue of fact requiring: submission of the case to 
the jury. 

II. 

There Was No Substantial Evidence Tending to Show that 
Defendant’s Negligence Was a Proximate Cause of the 
Plaintiff’s Injury. 

Assuming, for the sake of argument only, that defen¬ 
dant’s street car was being operated at a speed in excess 
of that permitted by law, it is submitted that this could not 
have been a proximate cause of plaintiff’s injury under any 
theory of the case. If we accept plaintiff's theory that she 
was struck immediately upon stepping from the loading 
platlfo nn, she wo uld have . been struck irrespective of 
whether the streetcar was going at a fast or a slow speed. 
Thiii would also be true if wo accept the defendant’s version 
that 1 she stepped or ran from behind a northbound car di¬ 
rectly into the path of the approaching southbound car. 

In the case of Hurdle v. Washington <C* Georgetown Rail¬ 
way Co .. 8 App. D. 0. 120, plaintiff was injured as he at¬ 
tempted to cross a street between two street cars coming 
in opposite directions and in front of each, when one was 
so near that he barely evaded it and the other moving rap¬ 
idly was so near that ordinary prudence should have im¬ 
pelled him to let it pass. This Court held that the trial 
court properly directed a verdict for the defendant on the 
ground of plaintiff’s own negligence, and it was immaterial 
that the car which caused the injury was moving at an un¬ 
lawful rate of speed, and possibly the driver was otherwise 
negligent. 
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in. 

The Evidence Conclusively Shows that Plaintiff Was Guilty 
of Contributory Negligence as Matter of Law. 

The plaintiff testified that just before the accident she 
had been to a beauty shop on the west side of 14th Street 
which was located about midway between G Street and New 
York Avenue; that she frequently patronized this beauty 
shop and was familiar with traffic conditions on Fourteenth 
Street between New York Avenue and G Street. (App. 26). 
She knew that the area between New York Avenue and 
G Street at 6:30 in the evening was busy insofar as traffic, 
streetcars, and automobiles were concerned. She also knew 
that streetcars were constantly stopping at the loading plat¬ 
form; 3 or 4 streetcars stopping at the loading platform at 
one time. She stated that when she left the beauty shop 
which was located in the basement and got to the sidewalk, 
she looked north and saw that the traffic light on the north¬ 
east corner of New York Avenue and 14th Street was red; 
that she then walked across the street to the loading plat¬ 
form, crossed the platform and then stepped off of the plat¬ 
form to the southbound streetcar tracks and “just as she 
stepped out on the track”, she was hit by defendant’s south¬ 
bound car. 

The plaintiff was asked by her counsel if she saw a trolley 
car and she said no. (App. 21). She, however, did not 
state that she looked for a car but merely said that she 
looked at the traffic light before leaving the sidewalk and 
saw that it was red. (App. 26). After leaving the side¬ 
walk, she apparently never looked for traffic and never 
looked before stepping from the loading platform, although 
at that time the streetcar must have been a few feet from 
her if her theory of the case is to be accepted. 

If w*e accept plaintiff’s theory of the case, then she was 
clearly guilty of negligence as matter of law. 

This court has repeatedly held that street railway tracks 
are in and of themselves a notice of danger and that street¬ 
cars pass along them at more or less frequent intervals. 
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Capital Traction Co. v. Crump , 35 App. L). 0. 169; Capital 
Traction Co. v. Apple . 34 App. D. C. 559. 

Plaintiff admitted that she was entirely familiar with the 
location and traffic conditions and that she knew that street 
car and vehicular traffic was heavy at this time of day. 
Certain it is that no person can leave the sidewalk in the 
middle of a block and walk out to a loading platform, step 
up 6n it, take a couple steps across it, then step onto the 
street car tracks without looking or taking any precautions 
for their own safetv and excuse such negligence bv saving 
that they looked when more than half a block away and 
saw 4 a red traffic light. The conclusion is inescapable that 
if plaintiff had used the ordinary means at her disposal for 
her own protection she would never have stepped from the 
loading platform directly into the path of defendant’s 
street car. The street car must have been on top of her 
when she stepped from the loading platform for she says 
she was struck the instant she stepped on the track. Al¬ 
though this version, if true, would render plaintiff guilty 
of the grossest negligence, it is impossible to believe that 
this unfortunate accident happened in the way described 
by plaintiff. 

It is obvious, we submit, that plaintiff had no clear rec¬ 
ollection of how the accident happened and it is readily 
understandable how this would be so. Plaintiff admits that 


she had left packages in the beauty shop and we submit 
that the onlv logical inference is that after reaching the 
northbound platform, she left it to return to the beauty 
shop to get the packages which she had forgotten. But 
whether this conclusion is correct or not, is immaterial. Six 
eyewitnesses testified that at the time of the accident plain¬ 
tiff was proceeding from the east to west and that she either 
stepped or ran from behind a northbound car directly into 
the path of the southbound car. Knowing as she did the 
heavy condition of street car traffic at this point, she was 
clearly guilty of negligence as a matter of law in passing 
from behind the northbound car without first making sure 
that the way was clear. This she failed to do and, unfor- 
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tunate as this accident was, the plaintiff has only herself to 
blame. This Court in the case of Horten v. The Bright wood 
Railway Co.. 18 App. D. C. 260, held: 

“Where a woman, on alighting from a streetcar, waited 
for the car to start and then passed in the rear to a 
parallel track, where she was struck and injured by a 
car coming in the opposite direction and running about 
ten miles an hour, and it appears that she was familiar 
with the place and knew that a car might pass at any 
moment, that the track was practically straight and 
unobstructed for several hundred yards, that one look¬ 
ing up the track for the coming car could not have 
failed to see it, and that it was not possible for the 
car to traverse the space along which it was visible, 
between the time she should have looked for it, as she 
passed from one track to the other, and the moment 
when she stepped upon the rail and was struck, she was 
guilty of contributory negligence per se. and cannot 
recover for her injuries, even though she testifies that 
she did look to see whether a car was approaching along 
the track where she was struck, and did not see one 
coming.” 

To the same effect are Glaria v. Washington Southern 
Railway Co., 30 App. D. 0. 559; Faucett v. Bergmann, 57 
App. D. C. 290, 22 F. (2d) 718; Patton v. Texas d Pacific 
Railroad Co., 179 U. S. 658. 

Certainly under the traffic conditions existing at the place 
of the accident, it was the duty of the plaintiff to look be¬ 
fore entering upon the track. This duty was not met by 
looking at a traffic light more than half a block away. It 
was a continuing one and could not be met by looking at a 
traffic light and then never looking again before stepping 
on the track. C-hing Wing v. Kishi, 92 Cal. App. 495, in 
which the court said: 

“It was the duty of the deceased, as the act of an or¬ 
dinarily prudent person, immediately before placing 
himself in a position of danger, to look in the direction 
from which danger was to be anticipated. This was 
a continuing dutv, and would not have been met bv 
looking once and then looking away. In the exercise 
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of ordinary care, it was the duty of deceased, as well 
as it is the duty of every pedestrian, ‘to look to the 
right and to the left whenever he has voluntarily put 
himself in the position which might be one of peril, com¬ 
ing from either side." [Citing Cases] ” 


It will also be borne in mind that at the place of the ac¬ 
cident the defendant’s street car had the right-of-way. This 
Court in dealing with the situation of a pedestrian crossing 
a street between intersections, in the case of Regal Cleaners 
it- Dyers v. Pasagno. 71 App. D. C. 199,109 F. (2d) 453 said: 


.that the driver of a vehicle in such circumstances 

has the right of way, and that the duty of the pedes¬ 
trian is to look in both directions for danger when he 
starts to cross, and to continue to look in both directions 
until he reaches the other side.” 


We therefore respectfully submit that the plaintiff was 

guilty of negligence as matter of law either under her own 

theorv of the case or the theorv of the defendant as made 
• • 

out by its witnesses. 


IV. 

There Was No Evidence Justifying the Submission of the 
Case to the Jury Under the Doctrine of “Last Clear 
Chance.” 

For the doctrine of “last clear chance” to be applicable, 
it must be shown that after the plaintiff got into a position 
of danger the defendant under the then existing conditions 
had an opportunity to prevent the accident and failed to 
do so. 

We respectfully submit that there are no facts in the case 
at bar which would warrant the application of the doctrine. 
We first ask when was the plaintiff in a position of danger? 
Certainly she was not in a position of danger when she was 
on the sidewalk; nor was she in a position of danger when 
she walked across the street to the loading platform; nor 
was she in a position of danger while she was on the loading 
platform. 
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This court in the case of Washington Railway <£ Electric 
Company v. Stuart , 50 App. D. C. 74, 267 F. 632, stated 
that the danger zone extends 2 feet from the outside rail of 
the car track, and in the case of Washington Railway c£ 
Electric Co. v. Chapman, 62 App. D. C. 140, 65 F. (2d) 486, 
that the danger zone extends 3VL> feet from the outside rail. 
Therefore, even if the plaintiff had been approaching the 
streetcar track where there was no loading platform, she 
could not have been in a position of danger until she was 
within 3 l /> feet of the outside rail and where there was 
a loading platform she could not have been in a position of 
danger until she left the platform. In this case there was 
no evidence indicating that the plaintiff was not in the pos¬ 
session of all of her faculties, or that she was not aware of 
existing conditions. Certainly the motorman operating a 
fully lighted streetcar and seeing an adult person appar¬ 
ently in full possession of all of her faculties leave the side¬ 
walk and walk to a loading platform at a busy transfer 
point had a right to assume that that person would stop 
on the platform and let the approaching streetcar go past 
and would not step from the platform directly into the path 
of the approaching car. In .Jackson v. Capital Transit Co.. 
69 App. I). C. 147, 99 F. (2d) 380 this court said: 

“It is a matter of common knowledge that pedestrians 
take all manner of liberties with traffic regulations and 
that traffic is timed upon the assumption that they will 
stop or continue ahead and get clear of the oncoming 
automobile or street car. In fact—as has been fre¬ 
quently said in the cases—street car traffic could not 
be maintained in crowded cities on any other assump¬ 
tion.” 

In support of the above quoted statement, the court in 
foot-note st 6 at page 150, said: 

“ * * ordinarily a motorman rests under no obliga¬ 

tion to stop his car merely because he sees a pedestrian 
approaching the track. The foot-man is in a place of 
safety. He has absolute control of his movements and 
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can stop instantly, and it is reasonable to assume that 
he will stop and wait for the car to pass, and not at¬ 
tempt to cross immediately in front of it. * * # It would 
1 be impossible to operate street cars in a city on any 
other theory.* Roanoke Ry. <& Elec. Co. v. Carroll, 112 
: Ya. 598, 603; 72 S. E. 125, 127. See also, Duteau v. 
Seattle Elee. Co.. 45 Wash. 418, 420. 88 P. 755, 756; 
1 Bloch v. Detroit United Ry., 211 Mich. 252, 259, 178 
X. W. 670, 672." 

This court also said in the Jackson case, supra: 

“* * * there was a safety zone between the deceased 
and the car track, as he approached the track; and lie 
either crossed the safety zone or passed two feet north 
of its north end—furthest away from the approaching 
car. * * * So far as the evidence shows, and so far as 
the motonnan had any reason to believe, the deceased 
1 was a perfectly competent person proceeding confi¬ 
dently on his way across the street, just as hundreds 
of other pedestrians do every day upon the streets of 
Washington. Under these circumstances the motonnan 
had a right to assume that the pedestrian knew of the 
preferential right of way of the street car and that he 
would either stop before he reached the zone of danger 
or would cross and get out of the way." 

We next ask where was the street car when the plaintiff 
stepped from the loading platform? There is no positive 
evidence on this point, but if we accept plaintiff’s version 
of how the accident happened, namely that she was struck 
just as she stepped from the loading platform, it necessar¬ 
ily follows that the street car must have been right upon 
her. 

We next ask where is the evidence showing that when 
plaintiff stepped from the loading platform, defendant’s 
mbtorman could have done anything, in addition to what 
he did do, which would have prevented the accident. The 
uncontradicted evidence shows that the instant the plaintiff 
got into a position of danger the motonnan did everything 
within his power to prevent the accident. 


Under defendant’s theory that plaintiff was proceeding 
from east to west, which is contradicted only by the testi¬ 
mony of the plaintiff herself, the southbound street ear was 
no more than 10 feet from her at the time she walked rap¬ 
idly or ran from behind the northbound street car. Some 
witnesses fix the distance as short as 2 feet, and the un¬ 
contradicted evidence is that the instant she came into view, 
the motorman did everything possible to prevent the ac¬ 
cident. Although all the evidence showed affirmatively that 
the motorman was powerless to prevent the accident after 
plaintiff got into a position of peril, the legal result would 
be the same had there been in fact no evidence on this phase, 
since this Court has held that the plaintiff, in order to suc¬ 
cessfully invoke the doctrine of last clear chance, has the 
burden of proving that the defendant could have so avoided 
the accident. Failure to meet this burden renders the doc¬ 
trine inapplicable. Washington Railway <£ Electric Com¬ 
pany v. Buscher. 54 App. D. C. 353, 298 F. 675; Jackson v. 
Capital Transit Company , supra. It is therefore respect¬ 
fully submitted that under either theory of the case or in 
the absence of any theory, the doctrine of “Last clear 
chance” was inapplicable and therefore the plaintiff’s own 
negligence could not possibly be excused. 

CONCLUSION. 

For the reasons heretofore stated it is respectfully sub¬ 
mitted that the court properly set aside the jury’s verdict 
and entered judgment for the defendant pursuant to Rule 
50(b) of the Federal Rules of Civil Procedure. 

Respectfully submitted, 

Edmund L. Jones 
Howard Boyd 
Attorneys for the Appellee 
810 Colorado Building 
Washington, D. C. 
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1 Filed May IS, 1940 Charles E. Stewart, Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action File No. 7027 

Esther A. Roberts, 1335 Lawrence Street, N. E., 
Washington, D. C., Plaintiff , 

vs. 

Capital. Transit Company, A Corporation, 36th and M 
Streets, N. W., Washington, D. C., Defendant . 

Complaint 

(Damages—Personal Injuries—Prospective Passenger 
Struck by Street Car) 

1. This Court has jurisdiction under Sections 43, 44 and 
193 of Title 18 of the 1929 Code of the District of Columbia. 
Tte matter in controversy exceeds, exclusive of interest and 
costs, the sum of One Thousand Dollars, ($1,000). 

2. That on, to wit, November 22,1939, plaintiff, Esther A. 
Roberts, was a resident of the District of Columbia, and de¬ 
fendant, Capital Transit Company, a corporation, had 
offices and agents and was doing business as a 
common carrier engaged in the transportation of pas¬ 
sengers for hire upon street cars operated and main¬ 
tained by it on various public streets and highways 
in said District, among others on 14tli Street, North¬ 
west, upon which defendant’s street cars "were operated in 
a northerly and southerly direction, and also upon G Street 
and New York Avenue, Northwest, running in an easterly 
and westerly direction; that on said 14th Street between G 
Street and New York Avenue, Northwest, safety zones or 
loading platforms were installed by defendant to enable pas¬ 
sengers and prospective passengers to cross said tracks be¬ 
tween the loading platforms on said 14th Street, Northwest, 
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as a means of ingress and egress to and from said street 
cars; that the neighborhood surrounding said loading plat¬ 
forms was then a heavily congested business section of the 
city being much frequented by passengers and pros- 
2 pective passengers boarding and alighting from street 
cars of the 14th Street and Mount Pleasant lines, and 
pedestrians who transfer at that point from G Street and 
New York Avenue car lines, operated by defendant; that 
the said safety zones or loading platforms are maintained 
by the defendant in accordance with Article I, Section 1 (s) 
of the Traffic and Motor Vehicle Regulations for the District 
of Columbia, and run parallel from New York Avenue to G 
Street on the east and west side of the car tracks on said 
14th Street, Northwest. 

3. That on the 29th day of November, 1939, the defendant, 
Capital Transit Company, a corporation, through its agent, 
servant or employee, did negligently, carelessly, wrongfully 
and improperly drive, operate and control a south bound 
street car on 14th Street, between said New York Avenue 
and G Street, and the safety zones or loading platforms 
aforesaid, and that the said street car so operated did run 
into and collide with plaintiff and she was knocked down 
and rendered unconscious and permanently injured; that at 
the time and place aforesaid defendant failed to comply with 
Article VI, Section 22(b), Section 27(c) and (d) and Sec¬ 
tion 28 (a) of the Traffic and Motor Vehicle Regulations for 
the District of Columbia. 

4. That at the time and place aforesaid plaintiff was pro¬ 
ceeding in and along said safety zones or loading platforms 
with the intention of becoming a passenger on a street car 
of the defendant company, as she had purchased a weekly 
pass, and the said defendant through its agent, servant and 
employee then and there failed and neglected to give proper 
and due warning or signal of the approach of said street 
car, and failed and neglected to keep the same under proper 
control and to keep a proper watch and lookout for plaintiff 
and other persons rightfully there by invitation of defen¬ 
dant to board and alight from its street cars, by reason of 
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which negligence the said street car ran into the plaintiff 
knocking her down, to, upon and against the street, and 
ground and other substances there, and plaintiff then and 
there sustained severe and permanent injuries. 

3 5. Plaintiff further avers that at the time and place 

aforesaid the defendant observed, or by the exercise 
of due care and caution by its servant, agent and employee, 
should have observed, that the plaintiff had not reached a 
place of safety and was in a position of peril and danger, 
but notwithstanding the same negligently failed to stop or 
so control said street car or take reasonable and necessary 
precautions to avoid striking plaintiff, which otherwise be¬ 
came and was inevitable. 

6. That as a result of the negligence of defendant as afore¬ 
said the plaintiff suffered severe and serious permanent in¬ 
juries and was unconscious and irrational for twenty one 
days; her skull was fractured and she has a complete paral¬ 
ysis of her right side; her left ear was swollen and con¬ 
tinued to bleed for a long period of time; she suffered nu¬ 
merous bruises, contusions and lacerations in and about her 
head, face, body and limbs; she suffered a severe and per¬ 
manent shock to her nervous system; suffered and will con¬ 
tinue to suffer severe headaches, nausea and dizziness, suf¬ 
fered severe and permanent injuries to her right side, to her 
ankle and limb; and has been confined to the hospital and 
her home as an invalid, and will in the future be required to 
be confined to her home, and her general health has been 
permanently impaired and she has suffered and will in the 
future suffer great pain and discomfort, and has been un¬ 
able to engage in her usual duties and occupation as a libra¬ 
rian with consequential loss of earnings, and has incurred 
and will in the future incur large expenses for medical treat¬ 
ment, nursing, x-ray expenses and medicines, in an effort to 
be cured and relieved of her ailments, all to the damage of 
the plaintiff in the sum of Fifty Thousand Dollars ($50,000). 



Wherefore, the plaintiff demands judgment against the 
defendant, Capital Transit Company, in the sum of Fifty 
Thousand Dollars ($50,000) and costs. 

JOSEPH J. MALLOY 
704 Edmonds Bldg., 

Attorney for Plaintiff. 

• •••*«*• 

4 Demand for Jury Trial 

The plaintiff demands a jury trial of all the issues herein. 

JOSEPH J. MALLOY 
704 Edmonds Bldg., 

Attorney for Plaintiff. 

• •••••## 

5 Answer 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the Complaint filed herein says: 

1. It admits that it is a corporation and a common carrier 
of passengers within the District of Columbia and that it 
was operating one of its street cars at the time and place 
alleged but it denies each and every other allegation in the 
complaint contained. 

2. For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff were caused 
by the negligence of the plaintiff. 

3. For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff were the re¬ 
sult of the plaintiff’s contributory negligence. 


G. THOMAS DUNLOP 

G. 

EDMUND L. JONES 

G. 

BOWEN AND KELLY 


By S. R. BOWEN 

G. 

R. E. LEE GOFF 



Attorneys for Defendant , 
929 E Street, N. W., 
Washington, D. C. 
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6 Pretrial Proceedings 

Statement of Nature of Case: 

Suit for damages for personal injuries allegedly sustained 
by plaintiff as result of being struck by streetcar of defen¬ 
dant corporation, while she was crossing from one loading 
platform to another at 14th St., between G and New York 
Ave. General acts of negligence charged. Plaintiff relies 
upon doctrine of last clear chance. Permanent injuries 
claimed. Defendant denies negligence, claiming injuries 
were solely due to negligence of plaintiff, or, in the alterna¬ 
tive, that plaintiff was contributorilv negligent. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following stip¬ 
ulations, unless modified by the Court to prevent manifest 
injustice: 

Certain documents, including medical, doctor and hospi¬ 
tal bills, and report of leave of plaintiff, may be received in 
evidence without formal proof, subject to reservation of 
right to object as to relevancy or materiality. Said docu¬ 
ments are identified by the initials of Court at pretrial. 

Copy of traffic regulations, identified by initials of the 
Court, may be received in evidence without formal proof, 
insofar as they pertain to circumstances of this case. 

Photographs, initialed by Court at pretrial, may be re¬ 
ceived in evidence without formal proof, subject to usual 
reservations to object as to relevancy or materiality. 

That loading platforms in question were erected by de¬ 
fendant in compliance with regulations of Public Utilities 
Commission. 

*••••*## 

15 | Thereupon Dr. John J. Shugrue was called as a 
witness on behalf of the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Malloy: 

Q. Doctor, please state your full name. A. John J. Shu- 
grue. 

Q. Are you a licensed practicing physician in the District 
of Columbia? A. Yes. 

Mr. Jones: I will concede Dr. Shugrue is fully qualified 
as a brain specialist. 

******** 

16 Q. On November 22, 1939, did you have occasion 
to treat the plaintiff? A. Yes, sir. 

Q. Will you state to his Honor and the ladies and gentle¬ 
men of the jury just what you found? A. Well, I saw Miss 
Roberts on November 22, 1939. She had been struck by a 
streetcar and I saw her in Emergency Hospital. She was 
unconscious since the time of injury. She was bleeding from 
her left ear and at that time she was moving both arms and 
both legs, except there was a weakness in the right ankle. 
She bled from the left ear rather profusely for about two 
days. She was hysterical, irrational, for about a 

17 month or a little over a month. 

The X-ray of the skull disclosed a line-like frac¬ 
ture which ran from the left side of the head to where the 
blood exuded from the ear. 

She was in the Emergency Hospital from November 22nd 
until, I guess, about December 19th, or something like that, 
when we allowed her to go home with an ambulance and a 
nurse. When she left the hospital she was still weak in the 
right leg. 

I forgot to mention that there was a slight weakness in 
the whole right side, face, and arm. When she left the right 
face had cleared up somewhat, but there was a shade to the 
right face, arm, and leg, but in this area, a paralysis of the 
ankle and foot. There was a lack of action of this muscle, 
what we call the dorsal muscle controlling the action of the 
ankle. 
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After a period of a month or six weeks that cleared up at 
home. As near as I can recollect I saw her during that time, 
but I last saw her on the 22nd of October of this year. 

She had lost her hearing after this accident, in the right 
ear, but that cleared up somewhat. She has had a ringing 
in that ear; she has had crying spells, and she has been un¬ 
able to hold her position; and she has recently been treated 
at the Takoma Park Sanitarium. 

That is about the summary of the case, Mr. Malloy. 

20 Q. Do I get your testimony correctly, that you can¬ 
not say when this condition will clear up, if it will 
clear ? It may clear up in a week or a month, and it may be 
years, and it may never clear up? A. That is perfectly 
right. 

*•••**#* 

By Mr. Malloy: 

Q. One question, Doctor: It has continued to this time and 
it is not reasonable that it will clear up in a week? A. It is 
hard to say. She has that condition now and the only thing 
to do is to wait. She has suffered an injury and that is to 
be more or less expected. 

Q. And in your opinion it is permanent? A. Well, I can¬ 
not say about that. As I say, she has possibilities of a men¬ 
tal injury there; yes, sir. 

• •••••#* 

Thereupan P. Thomas Carton was called as a witness. 

26 By Mr. Malloy: 

27 Q. Please state your full name. A. P. Thomas 
Carton. 

Q. Directing your attention to November 22, 1939, did 
you have occasion to see an incident, a collision between a 
streetcar and the plaintiff here, Miss Roberts? A. I did. 

Q. "Where did the accident happen? A. Shall I commence 
where I started? 
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Q. Yes. You can tell it in your own way to his Honor 
and the ladies and gentlemen of the jury. A. I parked my 
car at the Masonic Hall on New York Avenue and proceeded 
toward Fourteenth and G Streets, walking around the east 
side of Fourteenth and New York Avenue. I was rather 
late for my appointment. My appointment was at 6:30 and 
I was five minutes late, which made it 6:35. 

I thought I would take a short cut over to the east side 
of the street—the west side—that is, I go from New York 
Avenue side of—right in between the Seaboard Airline office 
and a beauty parlor that is underneath, crossing over the 
street. When I was just about ready to cross over I heard a 
voice and an unusual sound, and the streetcar stopped, and 
saw what I thought was a body hurtled. 

I went to cross over the street, and this lady was laving 
in between the platforms, between the tracks. Her head was 
in my direction. I started in to help her up, knowing that 
she was very hurt. Another man came across from 
28 the sidewalk and between the both of us we started to 
lift her up. 

Q. Where did the other man come from? Do you know 
where the Bond Building is? A. I worked in the Bond 
Building for seven years. 

Q. It is on the west side of the street? A. The west side 
of the street; that is right. 

Q. Then, did you have occasion to lift her up and put her 
in a taxicab? A. Yes. I lifted her up, knowing that she 
was very hurt. As a matter of fact, I thought the woman 
was dead. 

Q. You were then on the east side of Fourteenth Street? 
A. That is correct; on the east side. 

Q. Did you have occasion to see this streetcar before it 
struck the plaintiff here? A. Yes. I noticed the streetcar 
going south. 

Q. Can you tell his Honor and the ladies and gentlemen 
of the jury the manner in which it was going? A. Well, as 
I turned the corner, naturally I noticed the car, with the 
intention of making a short-cut over to my appointment. 
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Q. Where was your appointment? A. My appointment 
was at Fourteenth and G, the Western Union. 

Q. That was on the opposite side of the street ? A. The 
opposite side of the street. I believe it is called the 

29 west side. I get that mixed up. I had intended cross¬ 
ing there and had observed the car. I saw this car 

coming along. It was going at a fair, a fast rate of speed I 
would figure, owing to the night being a very bad night, 
misty and damp. It was an exceptionally bad night. I 
thought perhaps— 

Mr. Jones (interposing): Not what you thought; just what 

vou saw. 

* 

Bv Mr. Malloy: 

Q. Just what you saw. You said it was going fast. What 
attracted your attention, or was there anything? A. I saw 
the car was crowded and coming down a grade, apparently. 

Q. It seemed to be coming down a grade? A. Down a 
grade at an excessive rate of speed, an unusual speed owing 
to my experience— 

Mr. Jones (interposing): I move that go out. 

The Court: Going at an excessive rate of speed, yes. 

By Mr. Malloy: 

Q. Was it going faster than usual? A. Yes, sir. 

Q. You have had occasion to observe streetcars. You 
have ridden on them? A. Yes, sir. 

Q. ! You say that this car was going faster than usual? 
A. Than usual. 

30 The Court: Just a minute. What do vou mean bv 

•> V 

faster than usual ? Do you mean faster than usual 
at that particular place? 

The Witness: Yes, your Honor. I would judge between 
—frbm my observations it would be between 30 and 32 or 33 
miles an hour. 
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By Mr. Malloy: 

Q. About 32 or 33 miles an hour? A. Yes, sir. 

Q. And you have had occasion to observe and have ridden 
in streetcars, even ? A. Yes, sir. 

Q. You are familiar with the conditions there. You know 
the parallel platforms, how they extend north and south? 
A. Yes, sir. I have been in that vicinity on and off for four 
years w’orking in the Bond Building. 

Q. You had worked in the Bond Building? A. Yes, sir. 

Q. Did you have occasion to see people board and alight 
from streetcars there? A. Yes, sir. 

Q. And would go from one platform to the other? A. 
That is right. 

Q. Now then, following this occurrence, you said the 
plaintiff was hurtled; is that what vou called it? A. 
Yes. 

31 Q. Can you give us some idea how far, or if you 
know—was it a short distance or quite a distance, or 
do you know? A. Well, T would judge— 

Mr. Jones (interposing): Just a moment. I didn’t un¬ 
derstand that question. What was the question? 

Mr. Malloy: He says that when the plaintiff was struck 
she was hurtled, and I asked him if he could give us some 
idea of how far, if he can. 

The Witness: Well, I should judge about 5 feet. 

By Mr. Mallov: 

w m 

Q. Then you picked her up, you say? A. Yes, sir. 

Q. Then she was placed where, in a taxicab? A. She 
was placed in a taxicab. I helped to place her in a taxicab, 
and I got into the taxicab. I was holding her by the shoul¬ 
ders, with another man. 

Q. By the time you got there, had the motorman gotten 
out of his car as yet? A. The motorman had just stepped 
out of his car and stood at the head of the car, in front of 
the car; just stood perfectly motionless right there. 
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Q. He stood there and vou helped Miss Roberts up? A. 
Yes. 

Mr. Malloy: You may cross-examine. 

32 Cross Examination 

By Mr. Jones: 

Q. Mr. Carton, I understand you had parked your auto¬ 
mobile around near the Masonic Temple? A. Yes, sir. 

Q. 1 The Masonic Temple is at the intersection of New 
York Avenue and Thirteenth Street and H Street, is it not? 
A. Yes, sir. 

Q. Where were you parked, on H Street or Thirteenth 
Street or New York Avenue? A. New York Avenue. 

Q. And your car was parked facing in which direction, 
east or west? A. I would sav my car was facing east. 

Q. You had come from your home downtown? A. I had, 
on business, that day. 

Q. Where were you employed at that time? A. I am em¬ 
ployed by the Grolier Society. 

Q. What is that organization? A. Book of Knowledge. 
QJ At that time you were selling these books of knowl¬ 
edge? A. Yes, sir. 

Q. You then walked in a westerly direction along New 
York Avenue; is that correct? A. Yes, sir. 

33 Q. Were you on the north or south side of New 
York Avenue as you came west? A. On the south 

side. 

Q. When you got the corner of New York Avenue, did 
vou notice the traffic lights at New York Avenue? A. No, 
sir. 

Q. Did you notice which way the traffic was going? Was 
traffic going north and south or east and west? A. The 
traffic was going north and south. 

Q. When you got there? A. Yes, sir. 

Q. And at that time did you see this streetcar? A. It 
was up about the intersection on a line with me as I was 
turning the corner. 
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Q. Did you see any streetcars, northbound! A. No, sir. 
Q. Did you see any streetcars standing at the loading 
platform, northbound? A. No, sir. 

Q. The street was entirely open? A. As far as I could 
see. 

*•••••••* • 

34 Q. You came around the corner here at New York 
Avenue; that is where you saw this streetcar? A. 

That is right. 

35 Q. You had parked your automobile there and 
gotten out and walked back up here to Fourteenth 

Street, and when you got to this corner you saw the street¬ 
car crossing this intersection (indicating). A. No. I hadn't 
gone around here, because I had intended to cut across 
here for a short-cut (indicating). 

Q. You had gotten to the place where I make an ‘‘X” on 
the photograph, and that is where you first noticed the 
streetcar? A. Yes, sir. 

Q. Where was it at that time? A. Well, the streetcar was 
coming right through here (indicating). 

36 Q. Would you say the streetcar was about directly 
opposite you, looking in a westerly direction, and 

were you walking south on the street, or not? A. South. 
As a matter of fact, I was practically running. I had an 
appointment to make. 

Q. Where; at the Western Union? A. At the Western 
Union, at Fourteenth and G. 

Q. You were running? A. Practically running south. 

Q. Had this streetcar passed you? A. No, I don’t 
know—I couldn’t recall whether the streetcar passed me. 
I saw the streetcar going down. 

Q. When you saw the streetcar it was just about directly 
opposite you, to your right? A. That might be. 

Q. Is that your best recollection? A. That is my best 
recollection. 
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Q. Was there anything that caused you to turn to your 
right and look over that wav? A. Mv intention was to 
cross the street. 

Q. In other words, you were going across, I take it, from 
what vou sav, to the Western Union? A. I was going down 
here and was going to cross over, and then got about here. 

• 1 # * * * # • * * • 

37 Q. You were practically running south on the east 
side of Fourteenth Street? A. Correct. 

Q. And just as you turned to run across the street you 
saw this streetcar? A. That is right. 

Q. It was then about even with you? A. That is right. 

Q. Was that the time you saw this lady hurtling through 
the air? A. I thought it was some object that had blown 
or fallen out of one of the buildings. 

• * * * * • 

38 Q. I understood you to say when you noticed the 
streetcar it was just about opposite you. A. It might 

be that. 

Q. What is your best recollection? A. It might be. 

Q. Well, where was it? A. Well, it might be opposite. 
It was a rainy night. I am not sure: It was a very bad 
night. 

Q. You saw the streetcar? A. I saw the streetcar; yes, 
I did. 

Q. Where was it? A. It might be about opposite. 

Q. I don’t know what it might be. I want you to answer 
to the best of your recollection. 

Mr. Malloy: I think he said that was his best recollec¬ 
tion. 

39 A. To my best recollection, the car was about op¬ 
posite to me. 

By Mr. Jones: 

Q. Well, it wasn’t behind you, was it? A. No, sir. 

Q. It was about even with you; is that your best recollec¬ 
tion? A. That is my best recollection. 
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Q. As soon as you looked up and saw this car about even 
with you it was then you saw this object? A. I heard the 
car, an exceptional screech, and scream, and I looked 
toward, in the direction of the car. 

Q. As I understand it, you were going down to the Com¬ 
mercial National Bank which is on the northwest corner of 
Fourteenth and G Street; that is right, isn’t it? A. Yes, 
sir. 

• #*«•• 

40 Q. As you turned to go south on Fourteenth Street 
you intended to go diagonally across the street and 

cut across the two loading platforms ? A. That is right. 

Q. The first thing that attracted your attention was hear¬ 
ing a scream and the screeching of the brakes? A. A noise 
and then the car came to a dead stop, an unusual stop. 

Q. In other -words, you heard the screeching of the 
brakes? A. Yes, sir. 

Q. You had not seen the car until you heard that? A. I 
had seen the car but I heard the sound. 

Q. When you heard the sound you looked up and saw 
the car? A. No. I saw the car as I came around the 
corner. 

Q. Just as you turned the corner? A. Within 30 feet 
south of the corner. 

Q. 30 feet south of the corner you saw the streetcar? A. 
Yes. 

Q. Where was it, then? A. Moving down. 

Q. Was it just about opposite you? A. I can’t recall 
that. 

41 Q. Did you notice the streetcar any more after 
that until vou heard the screeching of the brakes and 

you heard this scream? A. Only when I was leaving the 
corner of the roadway. 

Q. I mean, between that time and the time of the acci¬ 
dent. A. No, I hadn’t noticed it. I was preparing to cross 
the street. 

Q. Then, as you came around the corner and started 
south you just looked up and casually saw the streetcar? 
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A. I had intended to make a short-cut and I wanted to see 
if traffic was clear before crossing. 

Q. When you saw the streetcar coming, you went on 
across? A. I stood in the pathway until—immediately I 
heard this unusual sound and went right over. 

Q. What pathway do you mean? A. I hesitated to go 
over since the car was going along. 

Q. When you say “pathway” do you mean the sidewalk 
you were on or the roadway ou were on? A. I mean the 
sidewalk. 

Q. In other words, when you turned to go across, you 
stated on the sidewalk? A. Just hesitated. 

Q. How long did you stay motionless on the sidewalk? 
A. Momentarilv hesitating to find out if it was safe to go 
across when I heard this scream and the impact. 

42 Q. Had you stopped momentarily when you heard 
the scream and screeching of the brakes, or did you 
stop when you heard the scream and screeching of the 
brakes? A. Before I heard the screeching. 

Q. At that time, you didn’t see the streetcar? A. Well. 
I had already seen the streetcar. 

Q. You had seen the streetcar when you were up here 
(indicating) ? A. Yes, sir. 

Q. How far had you gone, proceeding south on Four- 
teehtli Street, when you stopped; when you first saw the 
streetcar? A. I saw the streetcar when it hit the girl an¬ 
other 20 feet. I will say about 50 feet from the corner, 
approximately. 

(^. Let me see if I can get this right. You turned the cor¬ 
ned, Mr. Carton, and after you had gone south about 20 feet, 

then can vou tell us where with reference to anv of the 
* • 

buildings there—I show you a photograph which shows the 
east side of Fourteenth Street. Bo vou notice this Hanover 
shoe store, which is right next to a little alley, and then the 
Lotus restaurant? Had you gotten to that little alley where 
the Lotus restaurant is? A. Just approximately beyond 
that. This is the alley? 

Q. Yes. A. Right approximately below here (indicating). 
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The Court: Show it to the jury. 

43 Mr. Jones: This photograph shows the little alley 
between the Hanover Shoe Company and the Lotus 

Restaurant) exhibiting photograph to jury). 

By Mr. Jones: 

Q. As I understand it, you were south of the alley, just 
about across where the alley comes on Fourteenth Street, 
when you saw the streetcar. That is correct, I think. 

Q. And at that time— A. (interposing) Pardon me. 1 
didn’t get your question. 

Q. Sir? A. Repeat your question. 

Q. As I understand it, you turned to go south on Four¬ 
teenth Street, going at a rapid gait, practically running, 
and just about the time you had crossed this little alley here 
(indicating) between the shoe store and the Lotus Restau¬ 
rant, that is when you first saw the streetcar. A. I am not 
sure that that alley is below’ that. 

Q. Take a look at that picture again. Don’t you see there 
is a little alley between the Lotus restaurant and the shoe 
company? A. (Examining photograph.) How 7 far is this 
from the corner? 

Q. Here is the corner here in this picture, and this is the 
Lotus here (indicating), see? A. I had come around this 
corner to within about 30 feet this side of this res- 

44 taurant when I first observed the ear coming dowm, 
and then it continued on dowm in here (indicating), 

and the car I heard—it might be more than 50 feet. I may 
be wrong in the distance there. 

Q. Do I understand that there is a building in here— 
You are familiar with the corner, are you not? A. Yes. I 
know where the Lotus Restaurant is. 

Q. You knowr on the southeast corner of Fourteenth and 
New York Avenue there is at present a place w’here there 
is a little restaurant and they sell cigars and other inci¬ 
dentals? A. Yes. I know that place. 

Q. That is the corner building. Had you passed that 
building going south on Fourteenth Street w T hen you first 
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saw the streetcar? A. Yes, sir. I had just gone around 
about 30 feet. 

Qj That would put you, then, about at the entrance of 
the Lotus Restaurant? A. Probably. 

Q. Approximately? A. Approximately. 

Q. You were about in front of the entrance of the Lotus 
Restaurant when you first saw this streetcar? A. I had 
observed the streetcar practically all the way down, cross¬ 
ing the intersection; that is, coming from the intersection. 

Q. What I am trying to find out is this: You told 
43 us when you first saw this streetcar it was about 
where I put the “X”. A. Just after crossing from 
the intersection. 

Q. It was about down opposite where you said you were 
when you first saw it ? A. Approximately, yes. 

Q. That is correct? A. Yes, sir. 

Q. You continued on south a distance of approximately 
20 feet more? A. Well, approximately 20. 

Q. 20 or 30, or something like that? A. Something like 
that. 

Q. Then you heard the noise? A. I turned. 

Q. You turned, and at that time you heard the scream 
and screeching of the brakes? A. That is correct. 

Q. When the accident happened it was directly across 
from von, about? A. I would sav directlv across from me. 

Q. That is right. In other words, when you heard the 
scream and screeching of the brakes, after you had first 
seen the car, you turned to your right and the accident hap¬ 
pened about directly opposite you? A. Yes, sir. 

46 Q. And the car came to a very quick stop, did it 
not? A. Well, it came to a stop, a rather severe 
application of the brakes. 

Q. And this lady was right in front of the car? A. Yes, 
sir. 

Q. Very close? A. Within a distance of 5 feet. 

Q. Not more than 5 feet from the streetcar? A. Yes, sir. 

Q. And lying on the track? A. Yes, sir. 

#•••••*•* • 
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47 Q. When you noticed this lady, there were some 
men or some people who came to assist you to help 
her up, were there not ? A. Yes, sir. 

Q. Did you then hail a taxicab? A. Yes, sir. 

Q. In other words, after you had gotten her up—did you 
pick her up and lay her on the loading platform A. No, sir. 
Q. Did you pick her up at all ? A. Yes, sir. 

Q. What did you do with her ? A. This other man and I 
picked her up under the shoulders and a taxicab came along 
and I hailed him. 

Q. When this happened you ran over from the sidewalk 
to the track where she was? A. l>s, sir. 

48 By the Court: 

Q. Did you see the taxi man driving along in his 

car going south on Fourteenth Street and hail him? A. No. 

There was a line, a complete line going along there. 

Q. And you hailed him? A. I hailed the taxicab. 

Bv Mr. Jones: 

* 

Q. When you picked this lady up, Mr. Carton, you had to 
turn to your right and go practically straight across to pick 
her up, did you not? A. Yes sir. I just went over the 
street. 

Q. In other words, she was about directly opposite you 
when you picked her up ? A. That is correct. 

49 Redirect Examination 

By Mr. Malloy: 

Q. Did you hear a bell rung? A. No, sir. 

Q. You didn’t hear any hell rung? A. No, sir. 

Q. Did you hear any warning of any kind from the street 
car? 

I asked him if he heard any warning of any kind. A. No. 
I just heard the noise of the car coming to a stop. 

Q. Did you see any car going north? A. No, sir. 
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Q. Will you state whether or not there was a car there 
going north? A. There was nothing on my side, because I 
had an open view of the whole thing. 

Mr. Malloy: That is all. 

##***•#*•• 

54 Thereupon 


Esther A. Roberts 

was called as a witness in her own behalf and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Malloy: 

Q. Now, please state your name. A. Esther A. Roberts. 
Q. You are the plaintiff in this case? A. Yes. 

Q. Miss Roberts, where do you reside? A. 1335 Law¬ 
rence Street, Northeast. 

Q. Directing your attention to November 22, 1939, where 
were you employed? A. At the Public Library of the Dis¬ 
trict. 

Q. Did you meet with an accident on November 22, 1939? 
A. Yes, sir. 

Q. Did you work that day ? A. Yes. 

Q. What time did you leave the office? A. 4 o'clock. 

Q. Then where did you go? A. I -went to the Yvonne 
Beauty Shop on Fourteenth Street between G Street and 
New York Avenue. 

55 Q. How did you get there? A. I took the car on 
Pennsylvania Avenue. 

Q. That goes up Pennsylvania Avenue? A. And turns 
on Pennsylvania Avenue at Fourteenth Street. 

Q. Where did you alight from the car? A. On Four¬ 
teenth, right opposite the shop. 

Q. Then what did you do ? A. I was on the opposite side 
of Fourteenth Street. I crossed from one loading platform 
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to the other and onto the sidewalk, and the steps to the 
shop went down below the street level. 

Q. Then you went into the beauty shop ? A. Yes. 

Q. Subsequently you left the beauty shop, at what time? 
A. That was some time after 6 o’clock. 

Q. When you left the beauty shop did you look to see 
whether or not the light was with you or against you? 
A. Yes, I did look before I left the sidewalk. That was 
my custom, to look at the light before I left the sidewalk. 
Q. Was it red or green ? A. It was red. 

Q. That is, it was red for traffic going south on Four¬ 
teenth Street? A. Yes. 

Q. Then what did you do? You proceeded across, did 

vou? A. Yes. 

% 

56 Q. Did you see a trolley car? A. No. 

Q. You then went on the tracks and were struck 
bv a trollev car? A. Yes, sir. 

Q. And you were subsequently taken to the hospital? 
A. Yes. 

Q. Now, do you remember anything about the hospital? 
A. Snatches of the last two or three days. I remembered 
single instances, not the whole day I was in the hospital. 

Q. You returned from the hospital. How did you get to 
vourhome? A. In an ambulance. 

Q. You were taken from the hospital to your home in an 
ambulance, and that was on December 16th ? A. Yes. 

Q. After you were home, did you remain at home for 
some period of time? A. Yes. I was still under Dr. 
Shugrue’s care and I was in bed, I guess, for six weeks 
after I was brought home, and then I was up and about 
after that. 

Q. During that time did you have any trouble in addition 
to your head? Did you have any trouble with your foot? 
A. I had a weakness in my ankle. 

Q. Was it paralyzed in any way so you could not move 
it? A. Yes. It was weakened and my foot would give 
way with me. 
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57 Q. Well, was there any occasion when your ankle, 
when vou would stand, vou would fall as a result of 

V /I 

it ? A. After that, when I was able to be out I fell a couple 
of times on the street. 

Q. When you got out eventually, the doctor suggested 
you endeavor to work part time, did he? A. Yes. 

• ###**#•*• 

61 Bv Mr. Mallov: 

Q. Now, Miss Roberts, at the time had you pur¬ 
chased a weekly streetcar pass from the defendant Capital 
Transit Company? A. Yes, sir. 

Mr. Jones: We make no point of that. We will con¬ 
cede that. 

By Mr. Malloy: 

Qi You were riding on this streetcar pass you pur¬ 
chased? A. Yes. 

62 Q. What were you in the act of doing? Were you 
going to board a northbound car? 

Mr. Jones: I object to that as leading. 

By Mr. Malloy: 

Q. What were you going to do? A. I was going to take 
a northbound car going up Fourteenth Street to Rhode 
Island Avenue and transfer there to a bus that goes down 
Rhode Island Avenue. 

Q. So as to get to your home? A. Yes. 

Q k So that you were crossing to the other platform for 
the purpose of getting a northbound car to transfer at 
Rhode Island Avenue? A. Yes, sir. 

Q. Now, did you hear a bell ring or any other warning? 
A. No, sir. 

Q. Following your return to work, you worked for half 
time for a while? A. Yes. 
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Q. Did there then come a time when you were unable to 
work further? A. Yes, sir. 

Q. When was that? A. In the middle of July; July 16th 
of this year. 

63 Q. Have you worked any since that time? A. No, 
sir. 

Q. I think it was conceded, but I think for the purpose 
of the jury you might state it: What was your salary? 
A. $1,380 a year. That is on the basis of full time. That 
was before November 22, 1939. Then for a time it w T as 
exactly half of that. 

Q. How long did you work half time? A. Well, a little 
more than a year. 

Q. And the rest of the time, some time with leave; and 
did you use all of your sick leave? A. My sick leave and 
annual leave. 

Q. And then leave without pay? A. Yes, sir. 

Q. And that is all stated in this statement here (indi¬ 
cating) ? A. I believe so. I haven’t seen that myself. 

Q. You might look at that, if you will, and see if that is 
so. A. (Examining paper) Yes. Naturally I started to 
work from the time this leave was used up. I was on leave 
without pay, and then I was on the rolls on the basis of 
this, and I think I then began half time. 

Q. So that you used all your sick leave up to and includ¬ 
ing December 28th? A. Yes, sir. 

64 Q. Then from December 28th to January 15th you 
exhausted all your annual leave? Then you began 

leave without pay? A. Yes, sir. 

Q. And that continued until May 1, 1940? A. 1940, yes. 
Q. That was when you returned to work? A. May 1, 
1940, which was on half time; yes, sir. 

Q. Then you worked half time until July, and then you 
have not worked any since? A. No, sir. 

Q. Now, will you state wiiat is your condition at the 
present time, and why you stopped working? A. Well, I 
was not either physically or mentally to. I seemed to get 
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very tired and I was not able to do my work, as Dr. 
Shugrue and Dr. Gibbs both stated. It sounds very childish 
for me to act that way, but you cannot explain it unless 
you have had the experience, and if you have had the ex¬ 
perience with that sort of thing you don’t need to have it 
explained to you because you feel it. It is one of those 
things vou feel rather than know. 

Q. Prior to this accident you were able to go about your 
duties well ? A. Yes, sir. 

Mr. Mallov: You mav cross-examine. 

* * 

65 Cross-Examination 

Bv Mr. Jones: 

* 

Q. Now, Miss Roberts, I want to try to get how this acci¬ 
dent happened a little clearer in my own mind, if you will 
help me. As I understand it, you left your work at about 
4:00 or 4:30 that dav? A. 4 o’clock, or shortlv thereafter. 

Q. You got on the streetcar and came up to Fourteenth 
and G Streets or New York Avenue, and went over to a 
beauty shop in the Bond Building? A. Yes, sir. 

Q. Did you say the Bond Building or the Bond beauty 
shop? A. The Yvonne Beauty Shop. It is in the Bond 
Building. It is below the street level. 

Q. I show you a photograph and I am pointing to the 
upper righthand corner, which is the entrance to the Bond 
Building. This beauty shop is to the left of that doorway, 
downstairs. A. Well, there is a barber shop there, and I 
don’t know from the picture whether this is the doorway 
or whether it is beyond or towards G Street. I believe this 
is the one (indicating on photograph). 

Mr. Jones: The witness points, Mr. Malloy, to this area- 
wav, there (indicating). She thinks it is next to the beauty 
shop (referring to Defendant’s Exhibit No. 1 for identifi¬ 
cation). 

*####*• 

66 Mr. Jones (addressing the jury): The witness 

1 points to this area here, right here, as the beauty 
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shop downstairs; and this is the entrance to the Bond 
Building (indicating). 

(The jury examined the photograph.) 

By Mr. Jones: 

Q. Now, Miss Roberts, had you done any shopping be¬ 
fore you went to the beauty shop ? A. I believe I had left 
an order. 

Q. Did you have any packages with you? A. Well, I 
was reminded of them months after I was at home, but I 
didn’t remember it until it was mentioned. 

Q. In other words, you went into the beauty shop. What 
did you get; a permanent or a marcel, or something of 
that kind ? A. It was a shampoo, I think. 

Q. You had some packages with you when you went to 
the beauty shop? A. Yes. 

Q. When you left the beauty shop to go home you forgot 
these packages, didn’t you? A. I left them there, yes. 

Q. Now, do you remember crossing the track and getting 
over to the loading platform for northbound cars and then 
remembering the packages and starting back to the 
67 beauty shop to get them? A. No, sir. I never 
crossed to the other platform. 

Q. You never crossed to the other platform at all? 
A. No. 

Q. As I understand it, this beauty shop was somewhere 
around the middle of the block between G Street and New 
York Avenue. That is right, isn’t it? A. Yes, sir. 

Q. It was somewhere near the middle of the block? Now, 
Fourteenth Street and New York Avenue have controlled 
traffic lights, electrical signal lights, have they not? 
A. Yes, sir. 

Q. Now, there would be a light here for northbound 
traffic and a light here for westbound traffic and a light 
here for eastbound traffic and a light over here for south¬ 
bound traffic (indicating); is that right? A. Yes. 


26 


Q. As I understand it, you walked out of this beauty shop 
and came to this sidewalk. Then, did you look up at this 
light on the northeast corner to see what color it was? 
A. Yes, sir. 

Q. You saw it was red? A. Yes, sir. 

Q. Then you walked across the street ? A. Yes, sir. 
i Q. And came to the loading platform? A. Yes, sir. 

68 Q. And you stepped off the loading platform to go 
across to the northbound platform? A. Yes, sir. 

Q. And just as you stepped out on the track you were 
hit? A. Yes, sir. 

Q. You didn’t look for that light before you left the plat¬ 
form? A. I don’t remember. 

Q. You don’t remember looking at all. Now, did you 
usually take a car at this point to go home in the evening? 
A. Yes, sir. 

Q. In other words, that had been your custom over a 
number of years, to leave the Library and come up to 
Fourteenth and New York Avenue and transfer on Four¬ 
teenth Street to go north on Fourteenth Street to Rhode 
Island Avenue? A. Yes, sir. 

Q. And then you would transfer there ? A. When I went 
to this particular shop. AYhen I went directly home I 
didn’t go that way. 

Q. This was the shop that you frequently patronized? 
A. Yes. I have done that many times. 

Q. You knew, did you not, that that area between New 
York Avenue and G Street at 6:30 in the evening was a 
busy street insofar as traffic, streetcars, automobiles 

69 ! and all those things were concerned, didn’t you? 

A. Yes, sir. 

Q. And there are loading platforms there which extended 
practically from New York Avenue to G Street? A. Yes. 

Q. Streetcars were constantly stopping there, three or 
four stopping at a time, and people getting on and people 
getting off. You knew that, didn’t you? A. Yes, sir. 
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Q. It is a fact, Miss Roberts, that as a result of the acci¬ 
dent, just what happened shortly prior to the accident and 
at the time of the accident is very vague in your mind, 
isn’t it? You do not have a very clear memory of just 
what did happen, do you? A. Well, I remember the re¬ 
sults. 

Q. But I mean what actually happened then, at this time, 
and shortly before that, your mind is somewhat confused 
about it, isn’t it? A. I don’t know what you mean. 

Q. Let me illustrate what I mean: You do remember 
that your mother and father reminded you some months 
after the accident that you had left these packages in the 
beauty shop; that is correct? A. Yes, sir. 

Q. But you had forgotten about that entirely? A. Yes, 
sir. 

70 Q. That is one of the things you were certainly 
vague about; is that true? A. Well, partly that, 
because it was after—over a period of some time—it is not 
possible to remember some details over a period of time; 
and partly being unconscious for any length of time dulls 
one’s senses. 

Q. Yes; we would expect that. 

• •*••**••• 

73 Thereupon 

Eugene William Fish 

was called as a witness on behalf of the plaintiff and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Malloy: 

Q. Will you please state your name? A. Eugene William 
Fish. 

Q. Where do you reside, Mr. Fish? A. 1961 Fourth 
Street, Northeast. 

Q. On November 22, 1939, did you witness an accident in 
which this plaintiff was injured? A. I did. 
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Q. At the time of this accident on November 22nd, what 
were you doing? What was your occupation at that time? 
A. Driving a cab. 

Q. Where are you employed now? A. At St. Elizabeth’s 
Hospital. 

Q. What time of the day w T as this accident? A. I would 
say around 6:30 p. m. 

Q. Will you tell his Honor and the ladies and gentlemen 
of the jury just what you saw? A. I was going south on 
Fourteenth Street, and I just came across New York 
74 Avenue when the light changed on me, the red, and 
the streetcar was coming, came right on through the 
light and it passed me as I was in front of the Bond Build¬ 
ing. And there was a lady crossing from the loading plat¬ 
form, crossing the street at the time, and the streetcar hit 
her and threw her, I should judge, anywhere around 6 feet, 
hurtled her 6 feet, and then she rolled quite a distance. 
After he hurtled her he didn’t stop. He stopped right after 
that. In fact, I saw him when he hit her. 

Sb, when the streetcar finally came to a stop, my cab was 
about 2 feet away from the front door of the streetcar. So 
I put on my emergency brake and jumped out and went to 
wliete the girl was laying in the street on the tracks, and 
the motorman at that time had made no effort to get out of 
the car. In fact, from opposite to where I was standing, 
directly in front of the windshield of the streetcar, you 
could see the outline of the motorman in the window. 

So some lady saw me run over there. I went over to 
whbre the girl was laying in the street; and another gentle¬ 
man and a colored boy came over to help, so I pulled my 
cab up wfithin one or two feet of the streetcar there to where 
she was. 

At the time when the streetcar came to a stop, the girl, 
I would say, was about 3 feet from the front of the car. 
Thbse people helped me put her in the cab and I rushed her 
to the Emergency Hospital, with this man who w’ent with 
me. 
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75 I offered to take him home, because his clothes 
were sort of muddy from the girl being rolled in the 
street, but he said he didn’t want me to do that. But I 
offered to take him home and he said to take him back to 
a northbound car on Fourteenth Street, and when I brought 
him down there at that time I looked over on the tracks to 
see if there was any sand from the streetcar, to see if there 
was any sand on the tracks, but there "was no sand, and I 
proceeded on home from there. 

Q. Now’, at this time, you said w’hen you got to New’ York 
Avenue, as you w’ere crossing New York Avenue—this is 
New York Avenue here, coming this way (indicating on 
photograph)? A. Yes, sir. 

Q. And this is Fourteenth Street (indicating). Where 
were you? A. Coming here (indicating). 

Q. Where did you say the light changed? A. I could 
show you better if I got down. 

Q. All right. A. (examining diagram) This is Four¬ 
teenth Street, here, and this set of tracks is going east on 
New York Avenue. My back wrheels were at this track, here 
(indicating), w’hen the light changed. 

Q. Where w r as the streetcar at that time? A. The street¬ 
car w’as back here (indicating). It w’as through my rear¬ 
view mirror I noticed it. There is always a cop in 
7(5 front of the Translux, and when I saw’ the streetcar 
there w’as no cop there that night, no policemen at all. 

As I looked through my rear-view mirror the streetcar 
came right on through. My back wheels w ? ere on this set 
of tracks (indicating), so then he passed me on dowm until 
he hit the girl. 

Here is Fourteenth Street across New York Avenue. lie 
hit the girl here (indicating) and the girl was knocked about 
5 or 6 feet. It was a good view’from my cab. I don’t know’ 
the exact measurement from the cab then, but I could see 
directly in front of w’here this girl w’as laying. 

So I immediately put on my brakes and picked the girl up. 

Q. You said you at that time were engaged as a driver 
of a taxicab? A. I was driving a cab; yes, sir. 
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Q. Xo\v, you have seen trolley cars running on the streets 

and you have seen automobiles, and you are familiar with 

speeds? A. Well, I will tell you, I have been driving a 

number of years, and have driven close to a half a million 

miles over the citv. Because a driver does sixteen hours a 

day, I can average 300 miles easily a day; that is, day after 

dav and vear after vear. 

•» •> •> 

Q. You have been driving for a number of years? A. Yes, 
sir, I have. 

Q. Now* then, in these automobiles in which you have 
ridden you have had occasion to see the speedometer ? 

77 A. I have always had a speedometer on the cars 
at all times, in working condition. 

Q. So you are familiar with the speed and have been able 
to judge speed for years. How fast do you think this 
streetcar w r as going? A. I will say at the time it happened 
the streetcar, rushing across the intersection—it w’as going 
not less than 35 miles an hour, at the time he hit the young 
lady. 

Q. You estimate the speed of the streetcar w’as— 

The Court: He stated that. Don’t repeat it. 

By Mr. Malloy: 

Q. Did you hear a bell rung or any other warning? A. 
There wras no warning at all. The only noise I heard w’as 
the young lady w’hen she screamed. That was when she 
wras hit. 

Mr. Mallov: You may cross-examine. 

Cross Examination 
By Mr. Jones: 

Q. Mr. Fish, you were the operator of a taxicab at the 
time of this accident, were you not? A. Yes, sir. 

Q. What kind of a cab was it? A. A City cab. 

0. How long had you been driving a City cab? A. Well, 
at that time—I don’t know exactly how long I had 

78 been driving, to be positive. 
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Q. Had it been a number of years? A. It would 
have been, I imagine, over a couple of years. 

Q. Did you ever drive a cab for any other company? A. 
I drove the old Blue Light, the original Blue Light, the old 
Moehler cabs. 

Q. What I am trying to find out is how many years you 
had been driving a taxicab. A. I am not positive, but I 
imagine six years. 

Q. Which direction had you been coming prior to this 
accident? Had you been coming south on Fourteenth 
Street? A. South on Fourteenth Street. 

Q. How long had you been on Fourteenth Street? For 
how many blocks would you say you had been on Four¬ 
teenth Street? A. Well, now, I couldn’t exactly say. 

Q. I don’t want it exactly, but had you been on Four¬ 
teenth Street three or four or five blocks, or something like 
that? A. I am sure I had. 

Q. You were coming south? A. South. 

Q. This was a rather rainy, bad evening? A. It was an 
exceptionally bad evening, drizzling and all. 

Q. Traffic was heavy at that point? A. I didn’t say the 
traffic "was heavy there. It was not heavy on the streets 
there, streetcars or people. 

79 Q. As you approached New York Avenue the light 
down here on this corner was green for you? A. 
Just as I started across the intersection of New York 
Avenue I was on it not more than four or six feet crossing 
the intersection when the caution swung on, and when my 
wheels hit the other side of the track it went red. 

Q. How fast was your car going? A. I couldn’t say. 

Q. Approximately? A. Well, you can figure the cab was 
crossing and would cross under the speed limit. 

Q. Did you ever pass this streetcar, or had the street¬ 
car— A. (interposing) The first time I saw the streetcar 
was in front of the Translux as I was coming dowm Four¬ 
teenth. 

Q. You passed the streetcar? A. At the time, I was 
ahead of the streetcar. When I hit the intersection I was 
ahead of the streetcar. 
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Q. When you got to H Street, which is the street north 
of New York Avenue, the streetcar was in front of you, 
wasn’t it? A. That, I don’t know. 

Q. You don’t know? A. I don’t know. 

Q. Where was the streetcar when you first saw it ? 

80 A. The first time I saw the streetcar was when I 
went into the intersection. The streetcar was behind 

me at Fourteenth and New York Avenue going south. 

Q. When you entered this intersection the streetcar was 
behind you? A. The streetcar was behind me. 

Q. Did you turn around to look at it? A. The rear-view 
mirror. 

Q. You saw the streetcar through your rear-view mirror? 
A. Rear-view mirror. 

Q. The streetcar was moving? A. It was moving. 

Q. You don’t remember whether you had passed it some¬ 
where in this block or not? A. That, I couldn’t say. 

Q. The streetcar was moving, and just about the time 
you entered the intersection the amber light came on? A. 
Just as I crossed the sidewalk on the corner, the cross¬ 
walk, and into New York Avenue about 4 feet, the caution 
light went on. When I hit the other side of the car tracks, 
the eastbound car tracks, the light turned red. 

Q. You kept right on across. At what speed were you 
going? A. That is something I couldn’t say, exactly what 
rate of speed, but I don't think the speed was over 15 miles 
an hour. 

81 Q. Not over 15 miles an hour? A. Because, you 
know, in that section of the city, the cabs are always 

traveling slow. 

Q. Of course, you have to cross over the tracks here 
where the New York Avenue tracks cross Fourteenth 
Street; and where the Fourteenth Street tracks cross New 
York Avenue, there is a crossing there, a wide crossing? 
A. Yes. The cars cross over there, and some swing up 
north on Fourteenth Street. 

Q. Did you see this streetcar cross the tracks on New 
York Avenue? A. When I looked through my rear-view 
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mirror I noticed the car on the corner of Fourteenth and 
Xew York Avenue at the Translux; in other words, at the 
Fields clothing store which is underneath. 

Q. You were driving across New York Avenue looking 
in your rear-view mirror and you saw this streetcar com¬ 
ing through the red light? A. That is it, exactly. 

Q. In other -words, when your rear wheels were on this 
eastbound track on New York Avenue, the streetcar had not 
reached the intersection, had it? A. When my wheels were 
on the eastbound tracks the streetcar was approaching 
through the intersection at that time. 

Q. Had it gotten to the intersection? A. Not all 
S2 the way through. 

Q. Had it reached the intersection? A. Not all 
the way through. 

Q. Was it out in the intersection? A. In the intersection. 

Q. When the rear wheels of your cab were on this east- 
bound track on New York Avenue, would you say the front 
of the streetcar had reached the westbound track on New 
York Avenue? A. I told you I thought—I say, when my 
wheels were on the eastbound New York Avenue track the 


streetcar was approaching his 
on New York Avenue. 


side of the tracks going west 


82 Q. Let me ask you this: You told us a few minutes 
ago that after vou had entered this intersection a 

few feet the amber came on, and you saw this streetcar in 
your rear-view mirror. A. That is right. 

Q. When you got the rear wheels of your car on this 

83 eastbound track, you were still watching the street¬ 
car in vour rear-view mirror and it was then that the 

* 

light turned red, and at that time the streetcar was within 
a few feet of the westbound track on New York Avenue; is 
that correct ? A. The way that I explained that was that my 
wheel, when the light turned red, was on the eastbound 
track. In other words, the streetcar was at that time past 
the corner coming into the intersection. 
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Q. Didn’t you toll us it was within a few feet of the west¬ 
bound track? Isn't that right? A. I will show vou. You 
don’t seem to understand. When my cab was right here— 
this is the eastbound line (indicating on diagram)—the 
light changes. 

Q. To red? A. Yes. In other words, the streetcar at 
that time, to be the exact distance between the curb, the 
streetcar was, I would say, about right here (indicating on 
diagram). 

Q. You were on the track? A. I was on the streetcar 
track. 

Q. Would it be about where I put this line (indicating)? 
A. Here is the westbound line (indicating). 

Q. That is right. A. It would be about here (indicating). 
Q. Is that about opposite where I put that line? A. I 
imagine it is. 

84 Q. And that was the time when the light changed 
to red? A. Xo. The light was red by the time I hit 

the 1 eastbound track, because I particularly noticed whether 
a cop was here (indicating) to see that, and when I got to 
the intersection the light changed. I was still going across 
when the light was red. 

Q. Didn’t you tell us that when your rear wheels were on 
thik eastbound track the light changed from green to amber 
to red? A. That is true. 

*** 

85 Q. Did you look at the speed of the streetcar at 
that time? A. I told you I didn’t notice the street- 

S6 car again until it passed me. There was nobody on 
the platform and the streetcar had no intention of 
stopping. The only time it really did stop was after the 
girl was hurtled quite a distance. 

Q. You didn’t see this young lady prior to the accident? 
A. The only time I saw her was when she was hit. 

Q. And when she screamed? A. When she screamed. 

Q. At that time you say she was going through the air? 
A. Yes. She went quite a distance through the air. 
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Q. As you came across the street you kept your eye on 
the streetcar, in the rear-view mirror, sometime, and you 
were not looking at what was in front of you? A. Xo, sir. 

Q. You didn’t see the lady walk across the street? A. I 
didn’t see her. 

Q. Were there any automobiles in front of you? A. 
Down below me there was one or two cars which started 
with this light (indicating). When this light on New York 
Avenue—in other words, that takes the traffic up from 
Fourteenth and G. 

Q. Did you see a streetcar standing at G Street? A. Xot 
at that time. There was no streetcar as far as I could see 
down south on Fourteenth Street, and there was none 
north on Fourteenth. 

87 Q. In other words, at 6:30 p. m., at Fourteenth and 
New York Avenue, as far as you could see south and 

north, no streetcars were in sight; that is right? A. In 
fact,— 

Q. (interposing) Just a minute. And you could see 
south down as far as F Street, could you not? A. I would 
say that if it was not on account of the hill you could see a 
streetcar going down to the Avenue. 

Q. After you hit F Street and going down toward Penn- 
svlvania Avenue, vou could not see all the wav down to 
Pennsylvania Avenue on account of the hill? A. No. 

Q. But you could see to F Street? A. To F Street, I 
could. 

Q. Looking back the other way you could see all the way 
up to Thomas Circle? A. As far as looking back toward 
Thomas Circle, I never give it a thought, but I know in 
front of the streetcar on the northbound track there was no 
streetcars at all. In fact, after I picked up the girl and 
started to the hospital there was no streetcars headed 
north, and none there except the one that hit her. 

Q. Did you see any people standing on the northbound 
or southbound platforms? A. The streets were very 

88 clear of people that night on account of the weather. 
But I would not have a chance, really, to see who was 
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standing on the northbound platform because of the fact 
that niv car, after the accident, was exactly one or two feet 
behind the streetcar door, so that would obstruct my view. 

Q. Where did this streetcar pass you? A. Where this 
streetcar passed me, now. There is a concrete loading plat¬ 
form—I imagine it is concrete, and it passed me just—oh, 
I would say just before he hit the girl. 

Q. Just before he hit the girl? A. Yes. 

Q. Then how far did it go past you before it hit the girl? 
About the time the front of it got past you the accident oc¬ 
curred? A. Yes. 

Q. Almost instantly? A. That is right. 

Q. When the streetcar stopped this young lady was about 
f) or 6 feet in front of the car? A. After the streetcar hit 
the young lady and knocked her a considerable distance. 
But the only time he made an effort to stop was after he 
struck her. After it finally came to a stop he was not more 
than 3 feet away from the girl. 

Q. Then you went to the hospital and came back and 
looked at the track? 

• * # • # # * ♦ # • 

90 Thereupon 

Mrs. E. G. Bell 

was called as a witness on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Malloy: 

Q. Will you please state your full name ? A. Mrs. E. G. 
Bell. 

Q. Mrs. Bell, where do you reside? A. 1040 Quebec 
Place, Northwest. 

Q. Where are you employed ? A. At the Juvenile Court. 
Q. The Juvenile Court here in the District of Columbia? 
A. Yes. 
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Q. Which is the building next to here? A. Yes. 

Q. Do you have occasion to ride the streetcars from your 
work to your home? A. Very frequently. 

Q. Directing your attention to November 22, 1939, did 
you on that occasion ride the streetcar? A. Yes, sir. 

Q. No\v, did you have occasion to go to the vicinity of 
Fourteenth and G Streets or New York Avenue, North¬ 
west ? A. Yes, sir. 

91 Q. Keep your voice up so these ladies and gentle¬ 
men can hear you. Did you have occasion to witness 

an accident on November 22,1939 ? A. I did. 

Q. Where were you at that time ? A. At the time I wit¬ 
nessed the accident, you mean? 

Q. Yes. A. I w’as coming along G Street and went to 
about the middle of the block between G Street and New 
York Avenue and I w’aited for the automobiles to go toward 
New’ York Avenue, and then they seemed to all stop at New 
York Avenue for the light, and I crossed in the middle of 
the block to go to the loading platform, and looked both 
w’ays for a streetcar to take me north. 

Q. Now’, showing you this picture— 

Mr. Jones (interposing): That is a picture looking 
northbound on Fourteenth Street. 

Bv Mr. Mallov: 

* * 

Q. This would be the Lotus Restaurant (indicating). Do 
you know where that is? A. Yes. It wras below’ that. It 
w’as about right in here (indicating), w’here I stepped onto 
the platform. 

Q. Where this lamp post is ? 

Mr. Jones: The witness points to the southernmost lamp 
post. 

92 Mr. Malloy: This is the lamp post (indicating), 
and that is the point w’here she w’as getting on the 

platform (exhibiting photograph to jury). 

Mr. Jones: I might say, for the information of the jury, 
that that photograph w r as taken from the top of the Penn- 
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svlvania Railroad Building at the southwest corner of 
Fourteenth and G Streets, looking north on Fourteenth 
Street—one of those little, small buildings north of Gar- 
finkePs store. 

(The photograph was exhibited to the jury bv Mr. 
Malloy.) 

By Mr. Malloy: 

Q: Now then, what were you doing in going to that point 
where you have described on the picture? A. I was look¬ 
ing for a streetcar to go home. 

Q. Were you going north ? A. 1 was going north. 

Qi So you intended to board a northbound streetcar? 
A. That is right. 

Q. At that loading platform? A. Yes, sir. 

Q. Now, was there a northbound streetcar there? A. No. 

Q. And you looked— A. (interposing) I looked both 
ways, looking for a streetcar, and there was none between 
New York Avenue and G Street, and then, when I 
93 looked to see what the commotion was across from 
the other platform I noticed Miss Roberts’ body 
lying there and I thought she was dead when I looked. 

Q. Now, did you hear a bell rung? A. No. 

Q. Did you hear a warning of any kind? A. No. There 
wasn’t anything. I was alarmed that there was not more 
commotion about it when I looked and saw her lying there. 

Q. You say at that time—was it these cars you are talk¬ 
ing about, automobiles ? A. Automobiles, and I waited for 
them to go toward the stop at New York Avenue before I 
could get on the platform. 

Q. Had the automobiles stopped, or do you know? 
A. They had stopped. 

Q. That is, the automobiles going north had stopped at 
New York Avenue? A. Yes. 

Q. That is, going to this point here (indicating); that is, 
New York Avenue, here? A. Yes. These cars going up 
here (indicating) had stopped and they left the way clear 
for me to get to the platform. (Indicating on photograph.) 
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The Court: The jurors cannot see that at all. 

Mr. Malloy : No. The witness says these automobiles, 
going north, had stopped here, and then she crossed 

94 from the sidewalk over here to this lamp post, at 
the lamp post, to the loading platform. (Indi¬ 
cating.) 

By Mr. Malloy: 

Q. Is that right ? A. Yes. 

Q. Now, did you then see whether there was any articles 
on the street? A. Her pocketbook was laying there and 
things had fallen out of it, and there was some man stand¬ 
ing over here (indicating) who picked up what seemed to 
be the holder for her streetcar pass. 

Q. When you got there had the motorman yet gotten out 
of his car? A. He was just getting out of the streetcar. 

Q. So that you saw the motorman— A. (interposing) 
Yes, the streetcar here (indicating). 

Q. And that car w*as going south. You are sure there 
was no northbound car there? A. Yes. I am sure of that. 

Mr. Malloy: You may cross-examine. 

Cross Examination 

Bv Mr. Jones: 

•» 

Q. Mrs. Bell, as I understand it, you had been proceed¬ 
ing from G- Street. You were on one side of G Street, 
north or south? A. I was coming up Fourteenth 

95 Street from G Street. 

Q. On which side were you, the east or the west 
side ? A. The east side. 

Q. That is the side on which the Colorado Building is? 
A. That is right. 

Q. When you got to about the middle of the block the 
automobile traffic stopped and you went over to the loading 
platform because you were going to take a northbound 
streetcar ? A. That is right. 
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Q. Do I understand vou to sav that when vou saw this 
lady she was lying on tlie platform? A. Xo, lying on the 
streetcar tracks (indicating). 

Q. That was a little distance in front of you? A. Well, 
it was just the distance—I was on the east platform, stand¬ 
ing there, and I seemed to be the only one on that side. 
Everybody else was on the other side, and I saw her lying 
on the car track in front of this streetcar. 

Q. Vou had not seen her prior to the accident at all? 
A. Xo. 

Q. The only thing you knew, when you looked over there 
she was lying on the track in front of the streetcar? 
A. That is right. 

Q. I suppose a crowd had gathered around there when 
you looked? A. Xo; they were gathering. 

9C> Q. They were gathering, and you went over there? 
A. Xo, I didn’t go. I stayed on the same platform. 
Q. Vou had not seen the streetcar prior to the occur¬ 
rence; when you saw her she was lying in front of the 
streetcar which was standing still? A. And the motorman 
was getting out of the streetcar. 

Q. That is all you know about it ? A. That is all. 

Mr. Jones: That is all. I thank you. 

Mr. Mallov: That is all. 

%■ 

*«***##••**** 

103 Mr. Malloy: Xow, if your Honor please, at the 
pretrial there were traffic regulations referred to. I 
would like to introduce at this time the traffic regulations, 
which are marked by the pretrial justice. 

Mr. Jones: Which ones do vou want to introduce? 

Mr. Malloy : I want to introduce, particularly, Section 
22 (b). 

Mr. Jones: Xo objection. 

Mr. Malloy: Shall I read that? 

The Court: Very well. 

Mr. Malloy: Section 22 (b) provides: 
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“No person shall drive a vehicle upon the highway at a 
greater rate of speed than is reasonable and proper, having 
due regard for the traffic, surface, and width of the high¬ 
way and the hazard at intersections, and any condition then 
existing. ’ ’ 

104 Mr. Jones: We conceded at pretrial that we con¬ 
structed these platforms pursuant to an order of the 

Public Utilities Commission, and that is stipulated in the 
pretrial order. 

Mr. Malloy: All right. Then we offer what a vehicle is. 
Mr. Jones: I have no objection to their reading the defi¬ 
nition of a vehicle. 

The Court: All right. 

Mr. Malloy: This is the traffic regulation for the District 
of Columbia describing what a vehicle is, as stated in the 
definition of a vehicle: 

“Any appliance moved over a highway on wheels or 
traction tread, including streetcars, draft animals, and 
beasts of burden.” 

105 And then this section with reference to pedes¬ 
trians and vehicles. 

The Court (examining regulations): Which one is it? 
Mr. Malloy: It is one at the top about a vehicle ap¬ 
proaching an intersection. 

The Court (examining Section 28 (a)): This was not a 
streetcar at an intersection. 

Mr. Malloy: You rule it has no application? 

The Court: It has no application here. 

Mr. Jones: It has no application at all. 

Mr. Malloy: Your Honor will allow us an exception? 

The Court: Yes. 

(The following proceedings were had in the hearing of 
the jury): 

Mr. Malloy: Your Honor, that is the plaintiff’s case. 
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Mr. Jones: At this time we have some matters to take 
up with the Court. 

Thb Court: The jurors will be excused until I send for 
you. 

(Thereupon the jury retired from the courtroom, when 
the following proceedings were had): 

3lotion for a Directed Verdict 

Mr. Jones: If your Honor please, at this time I respect¬ 
fully move the Court to direct a verdict for the defendant 
on the ground that the evidence so far introduced in this 
case shows conclusively, as a matter of law, that the plain¬ 
tiff, herself, was guilty of contributory negligence. 
106 The Court: Well, going to the last clear chance 
in this case, what is the testimony? 

Mi*. Jones: I submit, if your Honor please, under the 
doctrine of the last clear chance—in the Trina K. Jackson 
case, the doctrine of the last clear chance was held not to 
apply. 

The Court: Well, if the streetcar was going up the 

street at 35 miles an hour—and there is testimonv before 

* 

the jury to that effect, and if they believe that testimony, 
that he proceeded at such speed, he should have seen her 
and stopped the car. 

Mr. Jones: The only point I have in mind is that the 
Court of Appeals, particularly in the Jackson case, has 
pointed out that a person approaching a streetcar loading 
platform is not in a position of danger; and a motorman 
who is approaching has the right to assume that this person 
will stop and not enter into a point of danger. 

Let us take the plaintiff’s own story. She says she was 
somewhere about the middle of the block, in front of this 
beauty parlor, and when she reached the sidewalk she 
looked at the northeast corner— 

The Court (interposing): I do not confine it to the plain- 
tiff’k testimony only, but I am taking all of the testimony 
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of tlie plaintiff’s witnesses, even though the plaintiff’s tes¬ 
timony alone might show there was negligence. 

107 There was a question in another case, where it 
was contended that because the plaintiff’s testimony 

showed contributory negligence, I must say to the jury that 
she was guilty of contributory negligence, but I will tell 
the jury— 

Mr. Jones 

Assuming now, and I am assuming for the purpose of 
this motion, that the Court accepts that testimony at this 
time as being correct, but here is a lady who walks across 
a street and she says when she was on the sidewalk she 
looked over here (indicating) and saw the traffic light red, 
she didn’t look any more, but crossed the street and walked 
to the loading platform for southbound passengers and 
stepped off onto the track and, just as she did that, she was 
hit by this streetcar. 

Assuming that this streetcar was going 35 or 40 or 50 
miles an hour, it was in plain view and she could not help 
seeing it if she had looked, and still she stepped off the 
loading platform, and she said, “Just as I did I was 
struck. ’ ’ 

Under this Jackson case, the motorman had the right to 
assume she was going to stop. 

108 The Court: I don’t know whether he did in this 
case or not. 

Mr. Jones: I think under the Jackson case he did; if 
your Honor will look at that. 

The Court (after examining Jackson case): There is no 
testimony in this case of that. 

Mr. Jones: I take the position, also, that speed is not 
the controlling element here. It makes no difference what 
speed the car was going. If he had been going 10 miles an 
hour and this lady stepped right in front of him— 

The Court (interposing): I think there is evidence at 
the present time to go to the jury. 
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I will say that I do not think the plaintiff was a passenger 
here in any sense. The company is not bound to exercise 
teh highest degree of care but only ordinary care. 

Testimony in Behalf of Defendant . 

Thereupon 

William Lancaster 

was Called as a witness on behalf of the defendant and, 
having been first duly sworn, was examined and testified as 
follows: 

109 A. William Lancaster. 

Q. Did you see that accident? A. Yes, sir. 

Q. Where were you? A. I was opposite a streetcar that 
was going north on Fourteenth Street. It was along about 
a clothing store that trades in the name of Bell. I think it 
was about 715 or 717. 

Q. You were standing in front of that store, or just 
walking along? A. I was walking north. 

Q. Now then, tell the Court and jury just exactly what 
you saw and how this occurrence happened. A. Well, I 
was walking north on Fourteenth Street along about the 
establishment I just mentioned, and I glanced over to the 
loading platform and I saw a lady coming out from—or, 
rather, going down behind a streetcar that was going north, 
and as she stepped out from the back of that she ran into 
a car that was going south on Fourteenth Street. I thought 
as she came around in the back of the car that was going 
north that she saw it, saw the car going north, but 

110 she was so close she could not avoid the car hit¬ 
ting her. 

Then, of course, I ran right over there and she was lying 
on the track. 

Q. Say this table represents the northbound streetcar, 
and this represents the southbound track coming down here 
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(illustrating). Will you illustrate to the Court and jury 
just how the lady came from the rear of the streetcar as 
you saw her? A. This is completely turned around. 

Q. All right. Go down to the other end of the table which 
represents the northbound car. A. I have to do that to 
keep my story straight. 

Q. All right. Did you see this lady as she stepped down 
off the platform ? A. Yes. 

Q. All right. Go ahead. A. This is the rear of the car 
going north on Fourteenth Street (indicating). 

Q. Yes. The end of the table represents the rear of the 
streetcar. A. The rear end. 

Q. That is right. A. She stepped off the loading plat¬ 
form and went around the car going north, and there was a 
car coming south and she didn’t see it until she was right 
on it. 

Ill Q. Was she hit as she stepped on the southbound 
track? A. Well, the car going south had not passed 
the car going north, but I would guess when she stepped 
around from the rear of the car going up Fourteenth 
Street, why, this car going south must have been 2 or 3 
feet past the rear of the car going north, and she didn’t 
see it until she had cleared the car going north. 

Q. How far did the southbound streetcar go after it 
struck her? A. I couldn’t say just how many feet, but it 
didn’t go far. I should think if the car had been going fast 
it would have run over her. 

Q. What is your best judgment as to how far it went, in 
feet, after it struck her? A. I don’t think it went over 3 
feet, maybe 4. I couldn’t tell you exactly because it hap¬ 
pened so quickly. 

Q. It ran a very short distance? A. Oh, yes, a very short 
distance. 

Q. Your best judgment would be 3 or 4 feet? A. Not 
more than that. 

Q. What was the manner in which this young lady was 
going when she went behind the northbound car? Was she 
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walking or running? A. Well, she was walking pretty fast. 
She wasn’t running. She didn’t have any time to get up 
i any speed, because she gave me the impression she 

112 was in a hurry to go across. I had assumed she 
wanted to go around and catch the car going south. 

• ***#•#*•• 

Q. You told us you saw her as she stepped off the loading 
platform to go across toward the Bond Building; is that 
righti? A. Yes, yes. That is right. That is right. 

Q. How far would you say she was behind this north¬ 
bound car in feet? A. Ob, she was pretty close to it. She 
was close enough to it not to slide past it, but in just a 
reasonable distance. 

Q. Would you say 3 or 4 feet? A. Oh, she was not that 
far behind it, no. 

Q. Two feet, would you sav? Was she so close to it that 
she could put her hand on it? A. She could have, yes, but 
of course she didn’t. 

Mr. Jones: You may cross-examine. 

Cross Examination 

By Mr. Malloy: 

Q. Now, she gave you the impression, you said, that she 
was going to catch a southbound car? A. Yes. 

113 Q. Now, then, you saw her. Did she get off this 
northbound car ? A. No. I am not sure about that, 

but I just assumed that she had gotten off because she was 
almost to the rear of the car and, as she came around this 
way (illustrating), I had assumed she was going on the 
other side to catch a car going south. 

* • • *•#••#* 

115 Q. That is what you said on direct examination. 

It w’as a couple of feet behind it. Is that right; be¬ 
hind the other car? A. Yes. 
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Q. That is, the southbound ear was a couple of feet be¬ 
hind the northbound car? A. The front of it was. 

Q. That is, the front of the southbound car was a couple 
of feet behind— 

Mr. Jones (interposing) A couple of feet from the rear 
end. 

• • • 

121 Q. Did you hear any gong or bell sounded? A. 

No. The first thing I heard in regard to that was 
the slamming on of the brakes. 

• • * ••••*#• 

123 Thereupon 

Thomas Austin 

was called as a witness on behalf of the defendant and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Jones: 

Q. Will you state your full name? A. Thomas Austin. 

124 Q. We are inquiring about an accident which hap¬ 
pened on November 22, 1939, at 6:30 in the evening, 

when a lady was hit by a southbound streetcar on Four¬ 
teenth Street between New York Avenue and G Street. 
Did you witness that accident? A. Yes, sir. 

Q. Where were you? A. I was standing on the front end 
of the car. 

Q. Of the car that was involved in the accident? A. Yes, 
sir. 

Q. Before the streetcar, which you were on, reached New 
York Avenue, as it came up to New York Avenue, did it or 
not stop before crossing New York Avenue? A. It stopped 
for the light. 

Q. When it reached New York Avenue the light was red? 
A. Yes, sir. 
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Q. 'Where were you at that time? Had you gotten up to 
go to the front of the streetcar? A. Yes. 

125 i Q. Were you going to get off? A. 1 was getting 
off when we got down to the platform. 

Q. You were going to get off at the platform south of 
New York Avenue? A. Yes, sir. 

Q. Now, as the car left the north side of New York 
Avenue, after the light had changed to green, how fast was 
it going? A. I would say about 15 miles an hour. 

Q. When it got to the loading platform had it slowed 
down? A. He had slowed down some. 

Q. Where was this young lady that was hit, when you 
first saw her? A. Coming from behind another streetcar 
that was going west on Fourteenth. 

Q. You mean going north on Fourteenth. 

Mr. Mallov: He said “west.” 

A. Going up Fourteenth Street. 

By Mr. Jones: 

Q. Would you just explain to his Honor and the ladies 
and gentlemen of the jury, please, just exactly what you 
saw and how this happened? A. Well, I was on the 

126 front end of the car, as we came down, nearing the 
place at the platform, I seen this lady coming from 

in back, from behind the streetcar, and when she started 
across this car hit her. 

Q. When she came from behind this northbound street¬ 
car, how close was she to your car? A. I would say about 
6 feet, or something like that. 

Q. As soon as she came from behind that streetcar what 
did the motorman do? A. He jammed on his brakes as 
quick as he could, and it throwed myself—throwed me up 
againsf the front of the car, and also another girl was 
throwed up against the front and it broke the other girl’s 
wrist. 

Q. How far did the car go, would you say, after it struck 
this lady? A. I would say about a foot. 

Q. Was it a quick stop? A. It w’as a quick stop, a quick 
sort of stop. 
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Q. Did it hurt you? A. It hurt my shoulder. 

Q. As this lady came across from behind that streetcar, 
was she walking or running? A. She was kind of running 
fast, you know, like she wanted to catch this car. I don’t 
know whether she wanted to catch it, hut she came across 
real fast. 

* * * •«***#• 

127 Q. When she came from behind this northbound 
car, when you saw her coming from behind there, 

how close was she to your car? Was she close to it or not? 
A. Yes, she was close to it. 

Q. How many feet would you say, three or four? A. I 
would sav something like five feet. 

Q. Did you get out of that streetcar? A. Yes, sir. I got 
out and helped pick this lady up and put her in a cab. 

Q. Who got to her first? Who was the first person to 
get to her; do you know? A. Myself and the motorman, I 
think, was the first ones, and then somebody else came up 
at the time. 

• «••••#« 

128 Cross Examination 

By Mr. Malloy: 

Q. Were you sitting down before the car got to Four¬ 
teenth and G? A. I was sitting down when it got to the 
lights, and when it stopped there for the red light I got up 
to get off. 

• *•••*••*• 

130 Q. What first attracted your attention—when you 
said you saw this girl walking from behind this other 
car, what first attracted your attention? A. Well, didn’t 
anything attract my attention. I just seen this lady when 
she came from behind this car. The other car was going 
up Fourteenth and she came from behind it. 
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Q. You saw her come from behind the other car? A. 
Yes, sir. 

Q. You were on the car. This car was coming south. 
Do you have that, now? A. Yes. 

131 i Q. And this other car was coming north (indicat¬ 

ing). Where was this car, coming south, when you 
first noticed the girl coming from behind this other car. A. 
That car had stopped for some passengers and had pulled 
on and she came around from behind it, this lady. 

Q. You say she was four or five feet in front of the motor- 
man when vou saw her? A. Yes, sir. And this ladv— 

Q. (interposing) What? A. I was standing there when 
she came from behind this car, and the motorman said, 
“Gee, what is the matter with that lady?” The motorman 
said that. 

Q. The motorman said, “Gee, what is the matter with 
that lady?” A. Yes. 

Q. You saw the lady four or five feet in front of the car? 
A. Yes. 

Q. And the motorman said, “Gee, what is the matter with 
that lady?” A. Yes, sir. 

Q. After the motorman hit the lady and stopped he 
' stopped it in one foot or about two feet? A. Yes, sir. 

132 He stopped it as quick as he could. 

Mr. Malloy: That is all. 

Redirect Examination 
By Mr. Jones: 

Q. Did he put on his brakes just as soon as she came in 
view of him? A. Yes. 

Mr. Jones: That is all. 
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Thereupon 

Leland Barrows 

was called as a witness 

Direct Examination 
By Mr. Jones: 

Will you state your full name? A. Leland Barrows. 
Q. Where are you employed, Mr. Barrows? A. At the 
Department of Agriculture. 

Q. Did you witness an accident which happened on 
Fourteenth Street on November 22, 1939, when a 

133 young lady was struck by a southbound streetcar be¬ 
tween New York Avenue and G Street? A. Yes, sir. 

Q. Where were you? A. I was standing in front of the 
Bond Building Barber Shop on the west side of Fourteenth 
Street. 

Q. Were you standing there for any particular purpose? 
A. Yes. I was waiting on my wife. 

Q. Tell the Court and jury just what you saw and what 
happened. A. Well, I had been standing there only a short 
time; I should say less than fifteen minutes. I came out of 
the barber shop down in the basement. And some sound, 
possibly a scream, or maybe some other sound, attracted my 
attention to the street where I saw a woman stepping in 
front of a streetcar, or just in the act of being struck by 
the streetcar which was southbound. 

Q. The actual impact had not taken place at the time you 
first saw it? A. By the time I glanced up it had not. 

Q. But it happened almost immediately? A. Almost im¬ 
mediately, yes. 

Q. At that time, was this lady, who was struck, coming 
toward you? A. She was facing the west side of the street. 
Q. Did you see a northbound streetcar there at that time? 
A. Yes, I did. 

134 Q. Was she somewhere in the vicinity of the rear of 
that car? A. Yes. My recollection is that the north- 




bound car was moving away, so I don't know her precise 
relation to it. 

Q. When you saw this woman and heard this scream, 
how close was the southbound streetcar to her, when you 
saw it? A. Well, very close; two feet, maybe. 

Q. How far did this streetcar go after it struck her? A. I 
don’t know exactly. 

Q. Well, approximately, as nearly as you can judge. A. 
Well, not more than 8 or 10 feet, I think. 

Q. And this woman was lying on the track in front of the 
streetcar? A. Yes, when they both came to rest. 

Q. Did you see the streetcar at any time to get any esti¬ 
mate of its speed at all? A. Not based on seeing it move. 

Q. The only estimate you could make would be the quick¬ 
ness of the stop? A. Yes. 

Q. Was this stop a quick or a gradual stop which the 
streetcar made? A. A sudden stop, I would say. 

*#••«*•••• 

135 Cross Examination 

By Mr. Mallov: 

• *•••#•••• 

136 Q. (interposing) Could you be certain about how she 
was facing when she was hit? A. This is mv own 

distinct impression which I have. I remember very clearly 
that she was facing toward the west as the car struck her. 

• *•••#•••• 


Redirect Examination 
By Mr. Jones: 

Q.l You saw this lady just at the instant or a moment be¬ 
fore she was struck? A. Yes, sir. 

137 1 Q. And she was facing toward you, facing toward 
the west? A. Yes, sir. 


I 
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Thereupon 

Jack Mason Grymes 

was called as a witness 

Direct Examination 
By Mr. Jones: 

Q. Mr. Grymes, please state your full name. A. Jack 
Mason Grymes. 

Q. Mr. Grymes, how are you employed? A. A streetcar 
operator. 

Q. How long have you been a streetcar operator? A. 
Sixteen years. 

Q. Were you the motorman on the southbound stream¬ 
lined car of the Capital Transit Company on November 22, 
1939, between New York Avenue and G Street when that 
car collided with a young lady? A. Yes, sir. 

138 Q. Tell the Court and jury, Mr. Grymes, if you 
will, please, just exactly how the accident happened, 
going back a few moments before the accident as you ap¬ 
proached New York Avenue. What, if anything, did you 
do as you came to New York Avenue? A. I stopped for the 
red light, coming south. The light changed and I pro¬ 
ceeded down Fourteenth. When the light changed and I 
proceeded down Fourteenth Street there was a line of cars 
going north. I got middleway of the platform and was going 
about 7 or 8 miles an hour and this lady ran out from be¬ 
hind a northbound car, headed in a northerly direction, 
right in the path of my car, southbound. 

Q. As you left New York Avenue, when the light changed 
to green, at what speed was your car being operated? A. 
When I started out? 

Q. As you came across the intersection and as you came 
down through the loading platforms. A. I guess about 6 
or 7 miles an hour, maybe. 

Q. Now, when you saw this lady coming from behind this 
northbound car, what did you do? A. I was ringing my 
gong. When I first saw her coming around the northbound 

car? 
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Q. Yes. A. I immediately put on my brakes. 

139 Q. Did you put the car in emergency ? A. Yes, sir. 
Q. I want to ask you about this: As you were 

standing north of New York Avenue for the light to change, 
were there any northbound cars standing also waiting for 
the light? A. Several cars on the northbound rail. 

Q. They were waiting there also? A. Yes, sir. 

Q. As you passed those cars, what, if any, warning did 
you give? A. I was ringing my gong. 

Q. When this lady came from behind this northbound 
car, can you tell us whether she was walking or running? 
A. She was in a pretty good gait, a little run. 

Q. In -which direction was she going? A. In kind of a 
northern direction. 

Q. In other words, I will let this yellow pencil represent 
the northbound car and this black pencil represent your 
southbound car, and will ask you to describe to us how she 
came around. A. She came around in this direction and 
ran northward (illustrating). 

Q. In a northwesterly direction? A. That is right. She 
was not going straight across. She came up like that (indi¬ 
cating), toward my car going south. 

140 Q. When she came around that streetcar how far 

would vou sav the front of vour streetcar was from 
« •> « 

her ? A. About two or three feet. 

Q. Did you make a good stop ? A. I did. 

Q. By the way, were the lights on your car ? A. My car 
was lighted well. 

Q. What was the condition of the weather? A. It was a 
little misty rain. 

Q. Do you have a windshield wiper on your car? 
A. Yes, sir. 

Q. Was it working? A. It was working good. 

Q. What would you say with respect to the clearness of 
your visibility? A. Good, clear. 

Q. You say you threw your car into emergency when you 
saw her? A. I did . 
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Q. When you threw your car into emergency, how did 
you do it ? A. Well, there is a dead-man pedal on the left 
side, and you let that up; and then you shove the track 
pedal clean down to the floor, which is emergency. 

141 Q. When one of the streamline cars, which you 
were operating, is thrown into emergency, what hap¬ 
pens to it; what goes on ? A. It throws sand and the brakes 
go on all at the same time. The track brakes and every¬ 
thing go on at the same time, and that puts the car into 
emergency. 

Q. In other words, that type of car is equipped with 
brakes on the wheels? A. That is right. 

Q. And also equipped with brakes which go down on the 
rails? A. That is the track brake. 

Q. And of course it has sand boxes on it? A. Yes, sir. 
Q. And when you throw it into emergency every one of 
those things go into operation, automatically? A. That is 
right. 

Q. After this accident happened, what did you do? 
A. After the accident happened? 

Q. Yes, sir. A. I got out and we picked the lady up and 
put her into a cab. 

Q. Do you remember wdio helped you pick her up? A. I 
don’t. 

• *#•••#*•• 

142 Q. What speed do you estimate you were going, 
did you say, just at the time this lady came across 

there? A. I was going about 7 or 8 miles an hour. 

Q. Going at that rate of speed, going at 7 or 8 miles an 
hour, how quickly could you stop that car? A. Oh, in about 
ten or fifteen feet. 

Q. Your rail at that particular time—it was misting— 
was wet? A. Yes. 
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143 By Mr. Malloy: 

Q. When your left foot is removed, you say it 
throws sand and so forth on the track? A. That is 
right. 

144 By Mr. Malloy: 

Q. Now, you say on this occasion you took your 
left foot off and also applied the brake with your right 
foot? A. That is right. 

Q. You were going about 7 or 8 miles an hour? A. About 
that, 7 or 8. 

Q. 1 believe you said you saw this lady as she came 
around from the other car at an angle toward your car; is 
that right ? A. That is right. 

Q. About how far would you say she was from you when 
you first saw her ? A. Oh, about 7 or 8 feet. 

Q. 7 or 8 feet. And you stopped almost instantly when 
you hit her ? A. I did. 

146 Redirect Examination 

By Mr. Jones: 

* * * * * #••** 

Q. Had you received any signal of any kind indicating 
that anyone wanted to leave the car at the platform at G 
Street ? A. No signal. 

Q. That is, did anybody indicate they wanted to get off 
the car? A. Oh, you see, they -were standing up in 
front. 

147 Q. At the time you threw this car into emergency 
and came to this stop, what happened to these people 

standing there? A. It threw one up against the dash and 
broke her w r rist, and the other fell up against the dash, too; 
but the lady broke her wrist. 

• •••#•••#• 

Q. Do you remember, Mr. Grymes, where this accident 
happened; could you tell us in the front of what building it 





57 

was, sir, if you know? A. Well, it was about, practically 
middle way of the platform. 

Q. Middle way of the platform ? A. Yes, sir. 

• •####•••* 

Thereupon 

Charles W. Ellis 

was called as a witness 

• •###*••#* 

149 Direct Examination 

Bv Mr. Jones: 

Q. Please state your full name. A. Charles W. Ellis. 

Q. Where are you employed? A. At the American Res¬ 
taurant, 407 Ninth Street, Northwest. 

Q. We are inquiring, Mr. Ellis, about an accident which 
happened on November 22, 1939, at about 0:30 p. m. on 
Fourteenth Street between New York Avenue and G Street, 
Northwest, when a lady was struck by a southbound street¬ 
car. Did you see that accident? A. Yes. 

Q. Where were you? A. I was sitting in the streetcar. 

Q. l r ou were sitting in the streetcar involved in the acci¬ 
dent? A. Yes, sir. 

Q. AVhere were you seated? A. I w^as about the fifth seat 
back from the motorman on the leftkand side. 

Q. Will you tell the Court and jury what you saw, in your 
own words, and how it happened? A. What I saw was, 
after we passed New York Avenue I noticed a car going 
up Fourteenth Street car going up Fourteenth Street 

150 and a little traffic, and a streetcar came up Four¬ 
teenth Street from this stop (indicating) and was 

standing there, and I saw a lady run from behind that car 
and run right into this car. 

Q. As your car came on and as it was passing that street¬ 
car, did the motorman sound the gong? A. Yes, lie did. 
He made a noise. 

Q. Did you feel the sudden application of the brakes? 
A. Yes, I did. 
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Q. Was it then that you looked up and saw this lady? 
A. I saw the lady just as soon as he rang the bell or gong 
and put on the brakes. 

Q. At that time how far was this lady in front of the 
streetcar you were on? A. Well, I imagine she was about 
8 or 10 feet. 

Q. How far did the streetcar go after it struck her? A. 
Well, maybe a foot or two feet. 

Q. Did the motorman make a quick stop? A. Yes, he 
did; very sudden. 

Q. Did you notice anything happen to any people in the 
front of the car? A. Yes, they were jammed up front, and 
one colored girl, she was jammed so close to the motor there 
I thought she was going through the window, but she hol¬ 
lered and almost fainted. 

Q. When you got down to New York Avenue, going south 
ion Fourteenth Street, do you remember what the 

151 condition of the traffic light was when vou got to New 
York Avenue? A. No, I don’t. I don’t know posi- 

tivelv. 

Q. At what speed was this streetcar going just before 
the accident? A. Just the ordinary speed; maybe 8 or 10 
miles an hour. He couldn't go verv fast. There was a lot 
of traffic at that time of night. 

Q. After the accident did you get off the car? A. Yes, 
I did. 

Q. What became of this northbound car this lady ran 
from behind; did it keep on? A. Yes. It kept on going up 
Fourteenth Street. 

Q. Did you render this lady any aid? A. No. I saw 
she had a lot of help, and the people picked her up and they 
pushed her into a taxicab real quick, and then I got back 
on the streetcar. 

• ••••••••• 

Cross Examination 

• #•••*#*#• 

Q. You say that this car stopped over here (indi- 

152 eating) ? A. Yes, sir. 
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Q. And then it started across? A. Yes. 

Q. When it started across, then you saw the other car, 
where? A. After this car had passed down Fourteenth 
Street. You see, this car (indicating) had already passed 
Fourteenth and New York Avenue, and I saw a car going 
up on this side and one coming down about here and I saw 
another car come up and had stopped (indicating), and 
then I saw this lady come right around behind that car and 
run into this car (indicating). 

Q. At that time your car was about 10 feet away? A. 
My car was away down here (indicating). 

153 Q. When you first saw the lady you were about 10 
feet from her? A. When I first noticed her. 

Q. She was 10 feet away? A. Yes. 

• ••#•*••#• 

Q. You said she was running? A. Yes, I think she was 
running, not real fast, but she was running like she was 
bewildered or something; I don’t know. 

Q. That is, when she was 10 feet in front of the street¬ 
car, the motorman began ringing his gong? A. Yes, sir. 
He rang his gong and put on the brakes real quick, and by 
that time the lady hit the streetcar. 

Q. Then what happened? A. Then it stopped and the 
people got out. 

Q. He stopped right suddenly? A. He stopped right sud¬ 
denly, and they got out and picked her up and put her in the 
cab and sent her away to the hospital somewhere. 

• * 

Mr. Jones: We offer in evidence, ladies and gen- 
156 tlemen, these two sections: 

Article III, Section 5 (d): 

“Every pedestrian crossing a roadway at any point other 
than within a marked or unmarked crosswalk shall yield 
the right of way to vehicles upon the roadway.” 

And Section 5 (e) 

“No person shall use any roadway between intersections 
when a vehicle is approaching from either direction so as 
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to constitute a hazard for his own safety or use such road¬ 
way at any time in a negligent or reckless manner.” 

• « •*#•»•#• 

161 The Court: • * • I will charge the jury they are 
the exclusive judges of the credibility of the wit¬ 
nesses and that in considering that they can consider their 
manner of testifying, the probability or improbability of 
the facts to which they have testified, and whether or not 
those facts harmonize with the facts which were found to 
be established by other witnesses. It is not a question of 
the number of witnesses on one side or the other, but it is 
the weight which they give to the testimony as a whole. 
The burden of proof is upon the plaintiff to show that this 
injury was caused by the negligent act of the defendant. 

On the other hand, the burden is upon the defendant if 
there is contributory negligence, but it is not only the testi¬ 
mony of the defendant’s witnesses that they can consider 
but all of the testimony in the case. I will charge the jury 
that way. 

162 i I think that covers substantially what vou wanted 

• m 

me to charge in 3 and 4. 

Have you any objection to that? 

Mr. Jones: No, your Honor. 

Mr. Jones: I respectfully submit, your Honor, that the 
doctrine of the last clear chance is not applicable to this 
case. 

• •••###*#• 

164 ' Mr. Jones: # • * To go back to the position we 
take with respect to the last clear chance in this case: 
Let us assume that the plaintiff’s testimony shows that this 
streetcar was going at 30 miles an hour, that the plaintiff 
stepped from the southbound loading platform and just as 
she stepped from the platform she was struck. Let us take 
her side of it, first. Certainly, there is no evidence in this 
case to show that this streetcar which was being operating 
at 30 or 35 miles an hour when she stepped off the platform. 


61 


She said just as she stepped off the platform she was hit, 
and if that is true the motorman would not have had an op¬ 
portunity to avoid the accident. 

Now, let us look at the testimony from the standpoint of 
the defendant. The witnesses testified that the ladv left 
the northbound platform. 

The Court: Then, I would not think there was anv lia- 
bility in the case. 

Mr. Jones: There would not be any last clear chance. 
The Court: There would be no liability there if the jury 
believed the witnesses of the defendant. But I am looking 
at the plaintiff and two witnesses who testified as to the 
excessive speed of the streetcar. 

* * ###•••** 

165 The Court: I shall charge the jury on the last 
clear chance. 

167 Discussion on Defendant’s Prayers 

The Court: Defendant’s 1 and 2 are denied. 

• * ••••••*• 

169 The Court: I will sav, it is for vou to sav whether 
a reasonable person, before walking on the track, 

would have looked north to see whether it was safe to cross 
the track, and if you find that the plaintiff failed to look to 
the north before crossing the streetcar tracks and that a 
prudent person would have looked to see if the streetcar 
was approaching, and if that was the contributing cause of 
the injury then she could not recover. 

• • 

The Court: Yes. The defendant may be negli- 

170 gent, yet the plaintiff may be negligent and her neg¬ 
ligence may not contribute to the injury. 

• • 

The Court: # * * I will charge the jury on the question of 
negligence independent of the Capital Transit Company, 
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then charge them on contributory negligence, then charge 
them on the last clear chance doctrine. You cannot get all 
of it in one instruction. 

Mr. Jones: That is right, your Honor. 

• * *•••••#• 

178 i Thereupon James A. Crumlin was called as a wit¬ 
ness 

• •*••*•••• 

Direct Examination 
By Mr. Jones: 

Q. We are inquiring about an accident which happened 
on November 22, 1939, on Fourteenth Street between New’ 
York Avenue and G Street, Northwest, w’hen a lady was 
struck by a Capital Transit streetcar. 

Did vou witness that accident? A. I did. 

Q. Where wrere you? A. I was standing on the east 

179 platform; that is, the northbound platform, facing 
w’est. 

Q. Just going back a little ahead of that, will you tell the 
Court and jury how’ you came to be on that platform and 
what happened ? A. Well, I was on my way to school, and I 
crossed between the tw’o platforms to get to the east plat¬ 
form. 

Q. Which side did you come from? A. The west side, to 
go to the east side. There w’as a car going south, crossing 
New* York Avenue, and a car going north on Fourteenth 
Street that had just crossed G Street. I stood on the south¬ 
bound car tracks waiting for the northbound car to move 
ahead so I could go across. 

The motorman headed south rang the bell for me to get 
off the track, and just as this northbound car moved up I 
walked across. 

Q. Did this northbound car stop after it passed you? A. 
Yes, it stopped; and just as it did I went across the track 
behind it, and as I stepped up on the platform a young lady 
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was stopping off the platform going in the direction from 
which I came. 

Q. She was going west? A. Yes, she was going west. 

Q. Was she between you and the streetcar? A. Yes, she 
was. 

Q. IIow close was she to the car? A. Well, if she 

180 had put her hand out I guess she could have touched 
it, because we crossed about 4 feet behind the car. 

Q. All right. Go ahead. A. Yes, sir. I reached the 
platform. I stepped up on it and turned around waiting 
for my car, facing west, and 1 noticed the woman didn't 
stop. She kept going on, and the car heading south struck 
her as she crossed the track. But just as she started on 
the track I looked—1 made an effort to go to her, but 1 
didn’t think she was going across the track, but she kept 
on going and she looked up just about the time the car got 
in about 2 or 3 feet from her and then she let out a yell 
and the motorman applied his brakes and the car struck 
her and knocked her about 10 feet from the point of the 
collision. 

Q. How far did the car go, then? How far was the street¬ 
car away from her when it stopped? A. The car was from 
her about 5 feet when it stopped. 

Q. She was lying on the track? A. Yes. She was lying 
on the southbound track. 

Q. What did you do ? A. Well, 1 rushed to her. As a mat¬ 
ter of fact, I was the first person to get her, and I started 
to straighten her out on the street there and the motorman 
—one of the Capital Transit Company employees, I don’t 
know whether the conductor or motorman—rushed up and 
said, “Let’s get her into a cab and take her to the hospital.” 
I said not to pick her up then, because when 1 was 

181 studying in school we were always told not to pick 
anybody up when lie was hurt, that it was risky busi¬ 
ness. I told him to straighten her out, and I straightened 
her out there, and he called for a cab. 

When he was going to look for a cab I held her head up 
in my arm, rested it there waiting for the cab, and finally 
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a cab drove up and he hailed it. The cab drove up and the 
driver asked where the party was, and he was told that the 
woman was just around the car on the streetcar track, and 
he asked if we wanted to take her to the hospital and we 
said yes. He helped pick her up and put her in the car; 
all three of us put her in the cab. 

The motorman asked if someone would go with her to 
the hospital, but no one said anything, and he asked if 1 
would go and I told him yes. So I went with the cab driver 
to the hospital. 

#•*##*#*#• 

Cross Examination 
By Mr. Malloy: 

• #***####* 

182 Q. When you were crossing from the west platform 
i to the east platform, the southbound motorman rang 

his bell to get off the track, while you were waiting for this 
northbound car? A. Yes, sir; he rang his gong. 

Q. You were standing then directly on the southbound 
track? A. That is right. 

Q. And you were watching on the southbound track until 
this northbound car came up to you ? A. Until it had passed. 

Q. Where was the southbound car, then, in the meantime? 
A. Waiting for the northbound car to pass. 

Q. You were standing on the track, weren't you? A. Yes. 
I was standing on the southbound track and the car I was 
waiting for was passing. 

Q. Was it passing you? A. Yes. 

Q. It was going toward the north? A. Toward New 
York Avenue, yes, sir. 

Q. While you were standing on the southbound track wait¬ 
ing for the northbound car to pass, what was the 

183 southbound car doing? He was ringing his bell while 
! you were waiting for this car to pass. Then, how 

were'you standing on the southbound track? 

The Court: No. He said on the southbound platform. 
Mr. Malloy: No, he said— 
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A. (interposing - ) 1 bad stepped off of the platform on 
the tracks. 

Bv Mr. Mallov: 

• V 

Q. On the two tracks? A. Yes, sir. 

Q. You were standing on the southbound tracks; is that 
right? A. That is right. 

Q. You were watching that northbound ear go by? A. 
That is right. 

Q. What was the southbound car doing while you were 
waiting there for the northbound car to pass? A. What did 
it do? 

Q. Yes. A. It kept coming on and the motornian rang his 
bell. 

Q. What did you do? You stood on the track then? A. 
Yes, I stood there. 

Q. And then you stood on the track and you waited for 
this northbound car to pass you ? A. Yes. 

188 Q. And the car was going very slowly? A. Yes. 
Q. It stopped about how far after it hit her? A. 

about 5 feet from her. It knocked her about 10 feet. 

Q. It stopped about 5 feet? A. Yes. 

189 Q. These conversations which occurred between 
the taxi driver right there—and didn’t another man 

help pick her up? A. Right where? 

Q. Right at the place. Wasn’t it the taxi driver? A. 
He got there after the motorman hailed him. 

Q. The motorman hailed him? A. That is right. 

Q. You are sure about that? A. Am I sure about hailing 
him? 

Q. Yes. A. Yes, surely. 

Q. You heard him hail him? A. I saw him. You see, I 
was holding her head in my arm at the time. lie was near 
to the street there and she was unconscious, and the motor- 
man was the first man to reach her after I had got there. 
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Q. You say the motorman was the first one there? A. No, 
I was. 

Q. After you were there? A. After I got there. 

190 i Q. The motorman was the second one there, was 

he? A. Yes. 

Q. And then the motorman hailed the taxi driver? A. 
That is right. After he got there the first thing he said was, 
“Let’s put her in a taxi.” I said, “Xo, it is not wise to move 
her then.” 

Q. The motorman said that? A. Yes. 

Q. Did you leave your name at the hospital? A. You say, 
did I? 

Q. Yes. A. Yes, I did. 

Q. You did? A. Yes. 

*#*#•##**# 

Thereupon Horace S. Thome was called as a witness on 
behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

Bv Mr. Jones: 

Q. Will you please state your full name? A. Horace S. 
Thorne. 

191 i Q. Mr. Thorne. What is your position? A. I am 

a represcnative of the Westinghouse Air Brake Com¬ 
pany. 

Q. In Washington? A. Y’es. 

Q. Are you familiar with the PCC or streamline cars now 
operated by the Capital Transit Company? A. Yes, sir. 

Q. What sort of brake equipment do those cars have on 
them? A. Well, what is called an automatic brake; a mag¬ 
net track brake, and air brake plant together, so that they 
work at the same time. 

Q. What company's brakes are they? A. They are my 
company’s brakes. 

Q. The Westinghouse Air Brake? A. That is right. 
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Q. Have you had occasion in your business to make cer¬ 
tain tests of the brakes on these various types of cars? A. 
Yes, sir. 

Q. Take one of these POC cars of the 1100 type, and as¬ 
suming that a car was being operated at 30 miles an hour 
on a level track with a dry rail, how quickly could that car 
be stopped by an amergency application of the brakes? A. 
Well, we have to assume certain conditions, to answer 

192 that question. 

Q. Yes. A. We must assume a dry rail and assume 
certain other conditions, and various things, to get at that 
set-up. Under the conditions you have stated, I would esti¬ 
mate that the car could be stopped something in the neigh¬ 
borhood of, probably, 120 to 140 feet. 

Q. It could be stopped in the neighborhood of 120 or 140 
feet? A. Yes, sir. 

Q. Operating at 30 miles an hour? A. Yes, sir. 

Q. And operated at 33 miles an hour, in what distance 
would you say that car could be stopped in an emergency 
stop? A. T would estimate something in the neighborhood 
of from 160 to 170 feet. 

Q. Mr. Thorne, are you familiar with the length of those 
streetcars? How long are thev? A. I could not be definite 
about that. Thev are in the neighborhood of 43 feet, I 
believe. 

Cross Examination 

Bv Mr. Mallov: 

•> • 

Q. How fast could these cars be stopped going at 8 miles 
an hour? A. Assuming the same conditions as be- 

193 fore? 

Q. Yes. A. I would estimate something in the 
neighborhood of 10 to 15 feet. 

Q. And going at 10 to 11 or 12 miles an hour? A. Well, 
I would add to that possibly 3 to 5 feet. 

Q. 15 to 20 feet? A. I said 10 to 15 feet for the first stop. 
It might be two or three feet more if you add another mile 
on it, I believe is what you said. 
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Q. Now, with a wot rail. A. Well, if we had a clean wot 
rail it probably would not be very much different from a 
clean dry rail. 

Q. When you apply the emergency brakes, so that the car 
can be brought to an emergency stop—that is, when the 
dead man is released—could the car bo stopped any quicker ? 
A. I think he can do a better job if he did that. 

Q. Well, could it bo stopped any quicker than that? A. 
I "would not expect to stop as quick, I don’t think. 

Q. What is the purpose of this emergency brake? A. You 
mean the emergency brake as applied by the operator? 

Q. Applied with what is called—you have a brake called 
the dead man on the track? A. That is automatic in case 
the operator throws it into full emergency. 

194 Q. What would be the purpose of it, if it could not 
i stop any quicker than that? A. You must realize 
this, that if you stop a car violently you are likely to do as 
much damage to your passengers as if you would hit some¬ 
one, so that you must come to a stop which will do the least 
damage, and not too violently. 

Q. You do have it regulated—you have the car regulated 
so that it makes these emergency stops without doing injury 
to passengers and others? A. Oh, it is regulated to make 
these emergency stops, yes. 

Q. And isn’t it designed so as to stop in an emergency? 
A. I just said that, yes. 

Q. And isn’t that the purpose of the dead man? A. That 
is right. 

Q. So that the car would stop? A. Yes, sir. 

Q. And if the foot were removed from the left pedal— 
in other words, the dead man is operated by the left foot? 
A. That is right. 

Q. And you have in addition to that the power pedal and 
emergency brake which is operated by the right foot? A. 
That is right. 

Q. So that if the dead man was taken off, it would stop 
quicker? A. No, I don’t think it would stop any quicker. 
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195 Q. It would not? A. No, sir. 

Q. Didn’t you say, now, that that was the purpose 
of having the brake on? A. No, sir. 

Q. The dead man? A. The dead man is simply a protec¬ 
tion. It takes care of the car and stops it if something 
should happen to the operator and he cannot do it, but it 
would not stop any quicker than if the operator was in 
charge. 

Q. Wouldn't it stop the car if he removed his foot? A. It 
would stop it but not quicker. 

Q. It could not be stopped any quicker than that? A. No, 
sir. 

Q. How long have you been working with this company ? 
A. With my company? 

Q. Yes. A. Since 1915. 

Q. Have you made tests on these cars here? A. Yes, sir. 
Q. You say, a car operating at 10 or 12 miles an hour, it 
would take 15 feet or 10 feet to stop it? A. As a rule 10 to 
15 feet at 10 miles an hour. 

Q. And if it was going faster than that it would take a 
longer distance? A. Yes, sir. 

• ••••#•#•• 

196 Mr. Jones: The defendant rests. 

Plaintiff’s Rebuttal Testimony 

Thereupon Esther R. Roberts recalled as a witness in her 
own behalf, testified in rebuttal as follows: 

Direct Examination 

By Mr. Malloy: 

Q. Miss Roberts, directing your attention to the 22nd, I 
ask you whether or not you ever reached the east platform. 
Mr. Jones: I object. 

The Court: Sustained. 

Bv Mr. Mallov: 

i •> 

Q. Did you step from behind any car? 

Mr. Jones: I object. 
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A. No, sir. 

Mr. Jones: Just a moment. I move that go out. 

The Court: She has testified to that before. She said she 
was going from the west to the east. I will sustain the 
objection. 

197 Mr. Malloy: All right. I want to ask another 
question. She has testified, but I want to be sure 
about this testimony. 

The Court: You cannot repeat the testimony. 

Mr. Malloy: I was not sure that she had testified to that, 
and that was why I wanted to put her back. 

The Court: She testified that she went from the west 
platform to the east and had stepped off the west platform 
and was on the streetcar track when struck. 

Mr. Mallov: I wanted to be sure that that testimony was 

V * 

in there. If it is, I won’t repeat it. 

Mr. Malloy: That is the plaintiff’s case. 

The Court: Verv well. Proceed with the argument. 

• ••###***• 

201 Mr. Jones: For the sake of the record, may it be 

understood that at the close of all the testimony mv 

» • 

motion for a directed verdict was renewed? 

The Court: And overruled. 

Mr. Jones: And overruled. 

The Court: And an exception. 

Mr. Jones: Yes. I have renewed all exceptions to my 
prayers which were denied, and particularly as to this one 
submitted on the last clear chance. 

The Court: All right. 

One other matter. I have a very bad cold in my lungs 
and I am going to the doctor as soon as I charge the jury, 
and Judge Adkins has said that he would take the verdict 
when the jury returns. 

202 Mr. Jones: That is agreeable. 

Mr. Mallov: That is agreeable to me. 

• •••*••••« 
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Argument to the Jury on Behalf of the Plaintiff 

209 Argument on Behalf of the Defendant 

• •••**•••• 

214 Mr. Jones: The Court will give you this instruc¬ 
tion: 

“You are instructed that the defendant’s streetcar track 
was in itself a signal and notice to plaintiff that streetcars 
would pass over said track at more or less frequent inter¬ 
vals. Therefore, it is for you to say whether a reasonably 
prudent person, before going upon said track, would have 
looked to the north to see whether a car was approaching 

and whether thev could safelv cross the track: and if vou 

» * * 

find from the evidence that plaintiff failed to look to the 
North before crossing the streetcar track and that a prudent 
person would have looked to see if streetcars were ap¬ 
proaching, then such act on the plaintiff’s part would be 
negligence and if a contributing cause of the accident would 
prevent her recovery in this case.” 

The Court: That, of course, is subject to the last clear 
chance rule. 

Mr. Jones: Yes, sir. 

229 Closing Argument on Behalf of the Plaintiff 

• •••**•••• 

234 Charge to the Jury 

The Court (Bailey, J.): Members of the jury, I think 
several of you have already sat in cases before me involv¬ 
ing this question of negligence, the general rule being that 
where a person is injured by the negligent act of another 
the injured party is entitled to a recovery in a sum of 
money that would reasonably compensate him for 

235 the injury. 

Now, negligence, generally, is simply this: It is 
the failure to exercise that degree of care which an ordin- 
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arily prudent person would exercise under the circum¬ 
stances at the particular place and time, and if a person 
fails to exercise reasonable care and by reason of that 
failure another person is injured, the failure to exercise be¬ 
ing: the proximate cause of the injury, then the injured 
party is entitled to recover. Now, that is the general rule 
to start out with. 

So, in this case you must first determine whether this 
motorman was negligent. If he was negligent, then he 
failed at this time to exercise that degree of care which a 
reasonably prudent person would exercise, but if he did 
exercise that degree of care then you need go no further and 
your verdict should be for the defendant. 

Now, in determining that question of reasonable care, you 
are to consider certain regulations passed by the city of¬ 
ficials undertaking to specify certain degrees of care which 
must be observed. Generally speaking, of course, most of 
the obligations imposed by those regulations would be the 
law independent of the regulations. In other words, it 
would be the duty of any driver of a vehicle to exercise 
reasonable care, to keep a proper lookout, to keep his ve¬ 
hicle under proper control, and matters of that kind, but 
the Commissioners of the District have embodied many of 
those principles in the regulations. 

236 There is a regulation that no person shall drive a 
vehicle upon a highway at a greater rate of speed 
than is reasonably prudent, having due regard for the traf¬ 
fic, surface, width of the highway, and the hazard at inter¬ 
sections, and any other conditions then existing, and this 
covers the driving of a streetcar as well as the driving of 
any other vehicle. 

I think you would naturally find that would be a rule as 
to negligence, regardless of or independent of this regula¬ 
tion, but being in the form of this regulation the failure to 
disregard that would be negligence. Ordinarily if an injury 
occurred to another person by reason of the driver of an 
automobile or the motorman’s failure to obey that regula- 
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tion, a right of action would exist in favor of the injured 
party. 

Before I go any further I must state, however, in all 
these eases the only negligence which you can consider is 
that negligence which is a proximate cause of the injury. £ 
person may be negligent in some respects and yet not be 
liable for a collision if that negligence had nothing to do 
with the collision, and that is especially true under the 
traffic regulations. 

For instance, under the traffic regulations a man has to 
carry lights on bis car at night and have his lights in proper 
condition. Should an accident occurr in broad daylight and 
if you had no lamps on your car, that traffic regulation 
would not apply. 

So, a person may be driving without a license. I 
237 had a case on that question a few days ago and the 
evidence showed he was driving without a license, 
which had nothing to do with the collision; so, therefore, 
the jury could not consider that fact as bearing upon the 
question of negligence. 

Now, as I just stated, generally speaking, if the defen¬ 
dant’s motorman failed to exercise that degree of care en¬ 
cumbent upon him under the circumstances, he would be 
guilty of negligence. Generally speaking, under those cir¬ 
cumstances the defendant company would be liable to the 
plaintiff for her injuries. That is subject, however, to this 
condition: If the plaintiff herself were guilty of negli¬ 
gence; if she failed to exercise that degree of care which 
a prudent person would have exercised under the circum¬ 
stances and that failure contributed in any degree to the 
injury, then she cannot recover. If both parties are guilty 
of negligence neither can recover from the other. 

Now, the streetcar company had a preferential right of 
way over its tracks at the point where the accident oc¬ 
curred, which was on Fourteenth Street south of New York 
Avenue, and the plaintiff was chargeable with knowledge of 
this general rule. 
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If you find that the plaintiff failed to yield the right of 
way to the motorman of the streetcar as required by law 
and this was the proximate cause of the accident, then she 
cannot recover in this case, and your verdict must be for 
the defendant, subject, however, to what I shall tell you as 
to the last clear chance doctrine. 

23S The streetcar track was in itself a sign and notice 
to the plaintiff that streetcars would pass over this 
track at more or less frequent intervals. Therefore, it is 
for you to say whether a reasonably prudent person before 
going upon the track would have looked to the north to see 
whether a car was coming and whether she could safely 
cross the track. 

If you find from the evidence that the plaintiff. Miss 
Roberts, failed to look to the north before crossing the 
streetcar track and that a prudent person would have looked 
to see if streetcars were approaching, that act on her part 
would be contributory negligence. If she violated the traf¬ 
fic laws in her manner of crossing the street and crossing 
the streetcar track, then she would be guilty of negligence, 
contributing to the accident; that is, if it contributed to the 
accident she would be guiltv of contributorv negligence. 

Now, there is another principle to which all I have said 
is subject. As I stated before, and this is true in all cases, 
if the defendant’s motorman was not guilty of negligence 
then there can be no recovery. But, as I said, generally 
speaking, if the plaintiff was guilty of negligence, contribut¬ 
ing to the accident, even though the driver of the streetcar 
was negligent, she cannot recover. But if the plaintiff was 
in a dangerous position: if she was upon this streetcar 
track, even though she may have been guilty of negligence 
in getting upon it, and the driver of the streetcar saw her 
position, or in the exercise of reasonable care would 
239 have seen her, then it was encumbent upon him to 
use reasonable care in order to avert an accident. If 
he had time to avert it and failed to use reasonable care to 
avert the accident, then the defendant would be liable in 
spite of the fact of the plaintiff’s negligence. 
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On the other hand, in order for that doctrine to apply, it 

must appear that the plaintiff was in a position of peril, that 

she was oblivious of her peril, she did not know of it or she 

was unable to extricate herself from it, and that the motor- 

man was aware, or in the exercise of reasonable care would 

have been aware, that she was in a position of peril, that she 

was oblivious of it or unable to extricate herself from it; 

and that the motorman was able to avoid the accident bv the 

• 

exercise of reasonable care after he became aware of it, 
or would have been aware of it had he exercised reasonable 
care, in time to prevent the accident, but if he realized the 
plaintiff was in a position of peril and used all reasonable 
effort to avoid the accident, then the defendant would not 
be liable. 

Of course, if the plaintiff was the only one who was 
negligent, there could be no liability. 

Now, the burden of proof is upon the plaintiff to make out 
her case. By the burden of proof is meant the greater 
weight which all the testimony had in your minds. It is not 
a question of whether more witnesses testified one way than 
there were who testified the other, but it is the effect 
240 which the testimony has upon your minds. 

You are the sole judges of the facts and the sole 
judges of the credibility of each of the witnesses. In deter¬ 
mining a witness’ credibility vou will consider the manner 
that witness testified, the probability or the improbability 
of the facts to which the witness testified, whether or not the 
testimony harmonizes with other testimony which you be¬ 
lieve to be true, the interest of the witness in the result of 
the case, whether that interest be by reason of a pecuniary 
interest or by reason of employment or friendship or for 
any other reason, and taking all these things into consider¬ 
ation you then determine what is the weight of the evidence. 

If you find that any witness has wilfully testified falsely 
to any fact as to which that witness could not reasonably be 
mistaken, then you can disregard that witness’ testimony in 
whole or in part. 
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The burden of proof is upon the plaintiff to prove that 

the defendant was negligent and that the negligence was 

the proximate cause of the injury. On the other hand, as 

to the question of contributory negligence, the burden there 

is upon the defendant. It does not mean your findings 

should be limited solelv to the testimony of the defendant’s 

* • 

witnesses, but in determining the question of contributory 
negligence you can take into consideration the testimony of 
i the plaintiff herself and all her witnesses. You take 

241 it all into consideration and then decide whether or 
i not you find the defendant was negligent and whether 

the plaintiff was guilty of contributory negligence. And so 
in the case of the last clear chance, the burden of proof is 
upon the plaintiff to show that she was injured by the negli¬ 
gent act of the defendant. 

If you find for the defendant your verdict will simply be 
“We find for the defendant.” 

If you find for the plaintiff, then you are to fix such sum 
of money as in your opinion would fairly and reasonably 
compensate her for her injuries, and in fixing that amount 
you can consider the reasonable value of any necessary cost 
to the plaintiff for the examination, attention, and care by 
physicians, reasonably required and actually given in the 
treatment of the plaintiff, and reasonably certain to be re¬ 
quired in the future, if any, and including in such care the 
X-ray pictures reasonably necessary: also the reasonable 
value of any existing cost to the plaintiff for the services of 
nurses, assistants, hospital care, and ambulance service ac¬ 
tually required in the treatment of the plaintiff, and those 
which you may find reasonably to be required to be given in 
the future; also such sum as would reasonably compensate 
her for the pain, discomfort, and mental anguish suffered 
by her proximately resulting from the injury in question, 
and for such pain, suffering, and mental anguish, if any, as 
she is reasonably certain to suffer in the future from the 
same cause: also the reasonable value of the time lost 

242 by her since her since her injury wherein she has 
been unable to pursue her occupation; also such sum 
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as will reasonably compensate her for any loss of earning 
power occasioned by this injury and which she is reasonably 
certain to suffer in the future. 

You will also consider what her health, physical ability, 
and earning power were before the accident and what they 
are now’; the nature and extent of her injuries, w’hether or 
not they are reasonably certain to be permanent or not per¬ 
manent, the extent of their duration and their nature in de¬ 
termining the effect of the injury upon her earning pow T er 
and also the loss she suffered. 

You have had testimony as to her probability of life, also, 
as fixed bv certain mortality tables which have been offered 
in evidence without objection. Of course her probability of 
life is dependent not only upon those tables but upon her 
health at present and what would be the probability of her 
health in the future. 

Now r , is there anything I have overlooked, gentlemen? 

Mr. Jones: Nothing. 

Mr. Malloy: No, sir. 

The Court: I take it you renew’ the same objections you 
made before? 

Mr. Jones: Yes, sir. 

The Court: Both of you. 

Mr. Malloy: Yes. 

243 The Court: The jurors will please retire and con¬ 
sider their verdict. 

(The jury retired from the courtroom at 12 o’clock noon 
to consider their verdict.) 

(Thereupon, at 4:40 o’clock p.m., not having reached a 
verdict, the jury w’as called into the courtroom and the fol¬ 
lowing proceedings were had before Mr. Justice Adkins, 
sitting by agreement of counsel in place of Mr. Justice 
Bailey, w’hen the following proceedings were had:) 

The Clerk: Mr. Foreman, has the jury agreed upon its 
verdict ? 

Foreman Somerville: We have not, sir. 
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Mr. Justice Adkins: Then take your seats. 

I might say to the members of the jury at this moment 
Judge Bailey is suffering from a cold and as soon as he 
had finished this case he went to the doctor and asked me 
if I would take the verdict. Both Judge Bailev and I think 
you should be able to reach an agreement. I have talked 
with him and pursuant to his request, and with the consent 
of counsel on both sides, I am going to give vou a charge 
which is approved by the Supreme Court in another case 
where the jurors had difficulty in agreeing. 

f might say before that that we lawyers and judges can 
understand that you do have some trouble in agree- 

244 I ing on a verdict at times. But, you know, many times 

we have to try cases without a jury and that means 
that we judges have to pass on both the law and the facts 
and it often happens, insofar as I am concerned, that I wish 
I had a jury to make that decision. But, of course, there is 
this difference, the judge does have the court files, but then 
it mav take him a long time to make that decision. 

So, we are able to understand, from our experience, the 
trouble which might arise where twelve intelligent people 
are concerned in the same case. 

There are two facts in connection with the case which 
counsel agree to, and which Judge Bailey also agrees with 
tlieni, and that is that somebody has got to decide this case, 
but the fact I had in mind was that counsel and the Judge 
agreed that it will not be possible to get another twelve resi¬ 
dents of the District who are any better able to decide this 
case than you twelve here, so we start with that agreement. 

Now, in this particular case I spoke about, which I am 
going to read to you, you are told that in a large number 
of cases absolute certainty could not be expected; that al¬ 
though the verdict must be the verdict of each individual 
juror, and not a mere acquiescence in the conclusion of his 
fellows, yet the jurors should examine the questions sub¬ 
mitted with candor and with proper regard and deference 
to the opinions of each other; that it was their duty 

245 to decide the case if they could conscientiously do so; 
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that they should listen with a disposition to be con¬ 
vinced, to each others arguments; that, if much the larger 
number were for the plaintiff, a dissenting juror should 
consider whether his view was a reasonable one which made 
no impression upon the minds of so many men, equally hon¬ 
est, equally intelligent with himself. 

So, upon the other hand, if the majority was for the de¬ 
fendant, the minority ought to ask themselves whether they 
might not reasonably doubt the correctness of a judgment 
which was not concurred in by the majority. 

Now, there are several things which are worthy of con¬ 
sideration, but I think the most important is a disposition 
to listen to the arguments of one another with a disposition 
to be convinced. 

So, I am going to ask you if you will return to your jury 
room and take it up again and listen to the arguments of 
one another, with a disposition to hear all arguments with 
a disposition to be convinced. If you can conscientiously 
do that then you can agree upon a verdict. 

You may retire. 

(Thereupon the jury retired from the courtroom at 4:45 
p.m., and, having announced they had reached a verdict, 
returned into open court, when the following proceedings 
were had:) 

Mr. Justice Adkins: Let the record note that counsel on 
both sides have consented to my giving the charge I 
246 did a moment ago, and that the verdict may be taken 
by me in the absence of Judge Bailey. 

Mr. Jones: Yes. 

Mr. Malloy: Yes. 

The Clerk: Mr. Foreman, has the jury agreed on its ver¬ 
dict? 

Foreman Somerville: It has, sir. 

The Clerk: Do you find for the plaintiff or for the defen¬ 
dant? 

Foreman Somerville: For the plaintiff. 
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The Clerk: In what amount do you find for the plaintiff? 
Foreman Somerville: Five thousand dollars. 

The Clerk: Members of the jury, your foreman announces 
that you find a verdict in favor of the plaintiff for $5,000; 
is that the verdict of each and all of you? 

(The jury answered in the affirmative.) 

255 i Defendant’s Requested Instruction No. 1 

You are instructed that upon consideration of all the evi¬ 
dence in this case your verdict should be for the defendant. 
Denied. 

256 Defendant's Requested Instruction No. 2 

You are instructed that as a matter of law that the plain¬ 
tiff was guilty of negligence which contributed to the acci¬ 
dent in question and therefore your verdict should be for 
the defendant. 

Denied. 

257 ; Defendant’s Requested Instruction No. .3 

You are instructed that in this case no presumption of 
negligence whatever arises from the mere happening of 
the accident. There is a presumption that the defendant 
used due care and the burden of proof is upon the plaintiff 
to overcome this presumption of due care on the part of 
the defendant and prove by a preponderance of the evi¬ 
dence that the plaintiff failed to look and listen then that 
such negligence was the proximate cause of the accident. 
Unless you find that so proved you must return a verdict 
for the defendant, Capital Transit Company. 

Charged. 

258 Defendant’s Requested Instruction No. 4 

You are instructed that the defendant’s street car track 
was in and of itself a signal and notice to the plaintiff that 
cars would pass over said track at more or less frequent 
intervals. You are therefore instructed that it was the 
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plaintiff’s duty to look and listen before she attempted to 
cross over said street ear track. If you find from the evi¬ 
dence that the defendant was guilty of negligence and that 
constituted negligence on her part as a matter of law and 
prevents any recovery by her in this case. 

Denied. 

258 Defendant's Requested Instruction No. 4-A 

You are instructed that the defendant’s street car track 
was in itself a signal and notice to plaintiff that street cars 
would pass over said track at more or less frequent inter¬ 
vals. Therefore it is for vou to sav whether a reasonablv 

•r 1 V 

prudent person, before going upon said track, would have 
looked to the north to see whether a car was approaching 
and whether they could safely cross the track; and if you 
find from the evidence that plaintiff failed to look to the 
north before crossing the street car track and that a pru¬ 
dent person would have looked to see if street cars were 
approaching, then such act on the plaintiff's part would be 
contributory negligence and would prevent her recovery in 
this case. 

Granted as modified. 

260 Defendant's Requested Instruction No. 5 

If vou find from the evidence in this case that the motor- 
man of defendant’s street car was negligent in the opera¬ 
tion of the street car, nevertheless the plaintiff cannot re¬ 
cover if you also find that she was guilty of any act of neg¬ 
ligence which contributed to her injury in whole or in part 
as a proximate cause thereof. 

Withdrawn. 

261 Defendant’s Requested Instruction No. 6. 

There has been introduced in evidence certain traffic reg¬ 
ulations which were in force at the time of the accident here 
in question. If you find from the evidence in this case that 
the plaintiff violated any or all of said traffic regulations 
then you are instructed that she was guilty of negligence 
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as a matter of law, and if you further find that such negli¬ 
gence was a proximate cause of the accident, then you are 
instructed as a matter of law that the plaintiff cannot re¬ 
cover and your verdict must he for the defendant. 
Charged. 

262 Defendant's Requested Instruction No. 7 

You are instructed that the street car of the defendant 
company had a preferential right-of-way over its tracks at 
the point where the accident occurred and that the plaintiff 
was chargeable with knowledge of this rule. Therefore if 
you find that the plaintiff failed to yield the right-of-way 
to the motorman of said street car as required by law, and 
this was the proximate cause of the accident, then you 
are instructed that she cannot recover in this case and vour 

w 

verdict must be for the defendant. 

Charged. 

263 Defendant's Requested Instruction No. S 

If you believe that any witness in this case has testified 
falsely with respect to a material matter about which such 
a witness could not have been reasonably mistaken, then 
you are instructed that you are at liberty to disregard all 
or any part of the testimony of such witness. 

264 1 Defendant's Requested Instruction No. 9 

You are instructed that it was the duty of the plaintiff to 
use reasonable care for her own safety; and if you find 
from the evidence in this case that the plaintiff failed to 
use i-easonable care for her own safety under the circum¬ 
stances, then you are instructed that plaintiff cannot re¬ 
cover and your verdict must be for the defendant. 

265 Defendant's Requested Instruction No. 10 

In considering the so-called last clear chance doctrine 
you are instructed that the burden is upon the plaintiff to 
prove four items: (1) that the plaintiff was in a position 
of peril; (2) that plaintiff was oblivious to her peril or un- 
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able to extricate herself from it; (3) that the defendant 
was aware, or by the exercise of reasonable care should 
have been aware, that plaintiff was in a position of peril 
and that she was oblivious to said peril or unable to extri¬ 
cate herself from it; and (4) that the niotorman was able 
to avoid the accident after he became aware or should have 
become aware of the plaintiff’s danger and her oblivious¬ 
ness to said danger or her inability to extricate herself 
from said danger but failed to do so. And if any one or 
more of these four elements are wanting then the doctrine 
has no application and it is your duty to disregard it. 

266 Defendant's Requested Instruction No. 11 

If you find that the plaintiff was negligent in getting into 
a position of peril and, that as soon as the motorman be¬ 
came aware, or by the exercise of reasonable care could 
have become aware of plaintiff’s danger, the motorman 
took all reasonable steps to prevent the accident but it nev¬ 
ertheless occurred, then under no circumstances can the 
plaintiff recover and your verdict must be for the defen¬ 
dant. 

Charged. 

267 Defendant's Requested Instruction No. 12 

If you find that this accident was occasioned solely by the 
negligence of the plaintiff then you are instructed as a mat¬ 
ter of law there can be no recovery and your verdict must 
be for the defendant. 

Charged. 

268 Verdict and Judgment 

This cause having come on for hearing on the 25th day 
of November, 1941, before the Court and a jury of good 
and lawful persons of this district, to wit: Joseph W. As¬ 
kew, Charles C. Boswell, John Daingerfield, A. Jack Somer¬ 
ville, Thomas L. Dabbs, Arthur J. Golden, Charles Oshinsky, 
Emma N. Dabney, Arthur Brown, Marian K. Reithmeyer, 
Arthur E. Bolenbaugh, Lester L. Dove, who, after hav- 
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ing been dulv sworn to well and truly trv the issues between 
Esther A. Roberts, plaintiff, and Capital Transit Company, 
a corporation, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
27th day of November, 1941, that they find the issues afore¬ 
said in favor of the plaintiff and that the money payable to 
him by the defendant by reason of the premises is the sum 
of Five thousand ($5,000.00) Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Five thousand ($5,000.00) 
Dollars, together with costs. 

The testimony in above cause heard by Justice Bailey; 
about 4:45 P. M., 11-27-’41, counsel on both sides consent¬ 
ing in open court Justice Adkins gave to the jury the Allen 
charge, and verdict taken by said Justice. 

CHARLES E. STEWART, 
Clerk, 

By R. PAGE BELEW, 

Assistant Clerk. 

By direction of 
Justice JESSE C. ADKINS 

269 Defendant’s Motion for Judgment 

Comes now the defendant, and moves the Court to enter 
judgment in its favor, and for reason therefor says: 

1. There was no substantial evidence tending to show that 
the defendant was guilty of any negligence whatsoever. 

2. There was no substantial evidence tending to show that 
defendant’s negligence was a proximate cause of plaintiff’s 
injury. 

3. The evidence conclusively showed that plaintiff was 
guilty of contributory negligence as matter of law. 

4. There was no evidence justifying the submission of this 
case to the jury under the doctrine of “last clear chance”. 

5. The Court erred in refusing to direct a verdict for the 
defendant. 
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6. And for other reasons which will be stated upon the 
hearing of this motion. 

**###**### 

270 Answer of Plaintiff to Defendant's Motion 

For Judgment 

Conies now the plaintiff and objects to the defendant's 

motion to enter judgment in its favor and for answer and 

reasons therefor savs: 

*> 

1. There was substantial evidence showing that the defen¬ 
dant was guilty of negligence. 

2. There was substantial evidence showing that defen¬ 
dant's negligence was the proximate cause of plaintiff’s in¬ 
jury and the question was correctly presented to the jury. 

3. The evidence did not show that plaintiff was guilty of 
contributory negligence as a matter of law. The question 
of contributory negligence was submitted to the jury under 
proper instructions from Mr. Justice Bailey. 

4. There was ample evidence justifying the submission 
of the case to the jury under the doctrine of last clear chance 
and the jury were properly instructed as requested by the 
defendant. 

5. The Court did not err in refusing to direct a verdict 
for the defendant. 

6. There was a sharp conflict in the evidence which could 
only be decided by a jury. The charge of Mr. Justice Bailey 
clearly stated the law and thereafter at the request of the 
defendant to which plaintiff consented, Mr. Justice Adkins 

delivered “the Allen charge”. The jury properly 

271 found the facts against the defendant as set forth in 
the points and authorities attached hereto. 

#••••••••* 

272 On consideration of the motion of the defendant for 
judgment after verdict, it is this 12th day of Decem¬ 
ber, 1941, adjudged and ordered that the verdict and judg¬ 
ment entered herein on the 27th of November, 1941, be, and 
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the same hereby is, vacated and set aside, and that judgment 
is hereby entered in favor of the defendant. 


By direction of 
JENNINGS BAILEY, 
Justice. 


CHARLES E. STEWART, 

Clerk, 

By R. PAGE BELEW 

Asst. Clerk. 


* • # # # 


* ♦ # ♦ # 


273 Plaintiff's Motion for a Rehearing and to Reinstate 
Verdict, and/or Motion for a A Jew Trial 

Comes now the plaintiff, Esther A. Roberts, and moves 
the Court to grant her a rehearing on the judgment in the 
above entitled cause and to reinstate the verdict returned 
in her favor by the jury, or that plaintiff may be granted a 
new trial, and for reason therefor says: 

1. The Court erred in setting aside the verdict of the jury 
in favor of the plaintiff. 

2. That there was evidence justifying the submission of 
this case to the jury under the doctrine of “Last Clear 
Chance”. 

3. The questions of negligence and contributory negli¬ 
gence were submitted to the jury and were questions which 
could only be considered by the jury. 

4. That the Court erred in directing a verdict for the de¬ 
fendant. 

5. The Court submitted the case to the jury under instruc¬ 
tions requested by the defendant and refused to grant the 
prayer on last clear chance as offered by plaintiff. 

6. That the plaintiff is entitled to a reinstatement of the 
verdict or a motion for a new trial in accordance with Rule 
50 and Rule 59 of the Rules of Civil Procedure. 

7. And for other reasons which will be stated upon the 
hearing of this motion. 

JOSEPH J. MALLOY, 

704 Edmonds Building 
Washington, D. C. 

Attorney for Plaintiff . 
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274 Memorandum in Opposition to Plaintiff's Motion for 

a lie-hearing and to Reinstate Verdict, and/or Mo¬ 
tion for New Trial 

Now comes the defendant, by its attorneys, and in answer 
to plaintiff’s motion for a rehearing and to reinstate ver¬ 
dict, and/or motion for a new trial, respectfully shows to 
the court: 

All matters presented in plaintiff’s motion, with the ex¬ 
ception of the alternative request that a new trial be 
granted, were fully presented to the court upon the presen¬ 
tation of defendant’s motion for judgment. The points pre¬ 
sented in plaintiff’s present motion were fully considered at 
that time and after full consideration by the court, judg¬ 
ment was entered in favor of the defendant. 

It is respectfully submitted that plaintiff’s motion is en¬ 
tirely without merit and in support thereof the defendant 
incorporates herein by reference, its memorandum in sup¬ 
port of its motion for judgment which has been heretofore 
filed in this cause. 

If plaintiff had been dissatisfied with the judgment orig¬ 
inally entered in this case, she was required, under Rule 59 
of the Federal Rules of Civil Procedure, to move for a new 
trial within ten days. This she failed to do. Consequently, 
under no circumstances would the plaintiff be entitled to a 
new trial. 

It is respectfully submitted that plaintiff’s motion is en¬ 
tirely without merit and should be overruled. 

• **•###*•• 

275 Order Overruling Motion for a Rehearing and to Re¬ 

instate Verdict , and/or Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by plaintiff Esther A. Roberts, for a rehearing and to rein¬ 
state verdict, and/or motion for a new trial, it is this 19th 
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day of January, 1942, ordered that said motion be, and the 
same is hereby overruled. 

CHARLES E. STEWART, Clerk , 
By R, PAGE BELEW, 

Assistant Clerk. 

Bv direction of 

JUSTICE JENNINGS BAILEY 

277 Notice of Appeal 

Notice is hereby given this 21st day of January, 1942, that 
the plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 12th day of December, 1941, in 
favor of the defendant, and vacating and setting aside the 
verdict and judgment entered on November 27, 1941 in fa¬ 
vor Of the plaintiff against said defendant in the sum of 
$5,000.00 and from the order overruling the motion of the 
plaintiff for a rehearing and reinstatement of said judg¬ 
ment and/or a motion for a new trial which latter order was 
passed January 19, 1942. 

1 JOSEPH J. MALLOY, 

917 15th St., N. W., 
Washington, D. C. 

Attorney for Plaintiff. 

Memorandum 

Januarv 21—1942 

Undertaking $250.00 on appeal—filed. 

27S Order 

Upon motion of plaintiff, and the consent of defendant 
thereto, that the original exhibits be forwarded to the Court 
of Appeals, in lieu of copies, it is by the Court this 5th day 
of February 1942: 
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Ordered, that the parties deliver to the Clerk of Court, 
the original exhibits and take his receipt therefor, and that 
the Clerk thereupon safely keep the same until the record 
on appeal is fully completed and ready for transmission to 
the Clerk of the Court of Appeals, whereupon he shall de¬ 
liver the said exhibits to the Clerk of the Court of Appeals, 
and receive them back from him upon the termination of 
the Appeal. 

JENNINGS BAILEY 

Justice. 

We consent: 

HOGAN & HARTSON 
EDMUND L. JONES 
Attorneys for Defendant. 

*###**#•#• 

279 Designation of Becord 

The Clerk will include in the transcript for the Court of 
Appeals the complete record of proceedings and evidence 
in the action. Two copies of the transcript of the evidence 
will be furnished as soon as the reporter can write it. 

JOSEPH J. MALLOY, 

917 15th St., N. W., 
'Washington, D. C. 

Attorney for Plaintiff. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8187 


ESTHER A. ROBERTS, Appellant, 

v. 

CAPITAL TRANSIT COMPANY, A CORPORATION, 

Appellee 


REPLY BRIEF OF APPELLANT 


THE RECORD ON THE MOTION TO DIRECT 

The appellee says (page 6, appellee’s brief): 

“The case was submitted to the jury, subject to a later 
determination of the legal questions raised by the mo¬ 
tion.” 

If this statement means that this was the force of the 
rule, it is correct, as the statement is a paraphrase of Rule 
50-b, but if the statement means that the trial judge con¬ 
sciously then had some misgivings or uncertainty about the 
submission of the case to the jury, the statement is in¬ 
correct. 

At the end of the plaintiff’s case, a motion was made for 
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a directed verdict and extended discussion occurred. (Ap¬ 
pendix 42 to 44 inclusive.) 

During the discussion (Appendix page 42), the court said: 

“Well, if the streetcar was going up the street at 35 
miles an hour—and there is testimony before the jury 
to that effect, and if they believe that testimony, that 
he proceeded at such speed, he should have seen her 
and stopped the car.” 

This language seems quite similar to the language of this 
court in Boaze v. Wind ridge <ic Handy> 70 App. D. C. 2G, 
1Q&F. (2d) An excerpt from this case is hereinafter 
set forth. 

Near the end of the discussion, the court said (Appendix 
43): 

i “I think there is evidence at the present time to go 
to the jury.” 

Again at the end of the whole case, the following oc¬ 
curred (Appendix 70): 

“Mr. Jones: For the sake of the record, may it be 
understood that at the close of all the testimony my mo¬ 
tion for a directed verdict was renewed? 

The Court: And overruled. 

Mr. Jones: And overruled. 

The Court: And an exception. 

Mr. Jones: Yes. I have renewed all exceptions to 
my prayers which were denied, and particularly as to 
this one submitted on the last clear chance.” 

Subsequently, the court charged the jury. (Appendix 
71 to 77.) The following then occurred (Appendix 77): 

; “The Court: I take it you renew the same objec¬ 
tions you made before? 

Mr. Jones: Yes sir. 

The Court: Both of you.” 

The trial court had no misgivings apparently at that time 
about the right of submission to the jury and the jury had 
apparently no hesitancy about the verdict after the Allen 
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charge had been delivered to them. The jury had delib¬ 
erated from 12 o’clock noon to 4:40 P. M. when Judge 
Adkins delivered the charge from the Allan case. (Appen¬ 
dix 77.) No objection was made to the charge by Judge 
Adkins (Appendix 79) and the jury thereafter returned a 
verdict for the plaintiff. (Appendix 84.) It looks from this 
as though the jury had given it rather a mature considera¬ 
tion, and to have their verdict set aside would seem to ren¬ 
der a jury trial perfectly futile. 

If the case should be regarded as a close one on the right 
to a jury trial, that doubt should be solved by submitting 
the case to the jury and allowing the jury’s verdict to stand. 
The attention of the court is respectfully invited to the re¬ 
cent decision of the Supreme Court of the United States in 
Jacob v. City of New York , decided March 30, 1942 and re¬ 
ported in Lawyers Co-op. Advance Sheets of the Supreme 
Court at pages 751 and 753, quotation from which case is 
contained later in this brief. 

THE RECORD ON THE LAST CLEAR CHANCE 

Appellee’s brief, page 4, says: 

“As soon as the plaintiff came into view of the motor- 
man, he did everything possible to stop his car.’’ 

This same contention was made at the close of the plain¬ 
tiff’s case in the court below (Appendix pages 42 and 43), 
and the court said: 

“The Court: Well, if the streetcar was going up the 
street at 35 miles an hour—and there is testimonv be- 
fore the jury to that effect, and if they believe that 
testimony, that lie proceeded at such speed, he should 
have seen her and stopped the car. . . . 

The Court: (interposing) I do not confine it to the 
plaintiff’s testimony only, but I am taking all of the 
testimony of the plaintiff’s witnesses, even though the 
plaintiff’s testimony alone might show there was negli¬ 
gence. There was a question in another case, where 
it was contended that because the plaintiff’s testimony 
showed contributory negligence, I must say to the jury 
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that she was guilty of contributory negligence, but I 
will tell the jury— . . . 

I think there is evidence at the present time to go to 
the jury.” 

The above, of course, refers to the plaintiff’s case. 

The references to the testimony from the plaintiff’s case 
will be made hereinafter but at the moment, appellant de¬ 
sires to consider the testimony offered by the defendant that 
reflects on the doctrine of the last clear chance. This testi- 
monv was offered bv the defendant after the ruling of the 
court, to which reference has been made above. 

The excerpt from the appellee’s brief above (in fact, the 
whole of the appellee’s brief), ignores testimony of last 
clear chance coming from the testimony of the defendant, 
which has been summarized in the appellant’s brief pages 
8 and 9. 

Ellis, who was a passenger on the streetcar, and seated 
about the fifth seat back of the motorman, testified (Appen¬ 
dix 5S), with respect to the time when he first saw the 
plaintiff. 

“Q. At that time how far was this lady in front of 
the streetcar you were on? A. Well, I imagine she 
was about 8 or 10 feet.” 

Again he testifies on page 59. 

“Q. When you first saw the lady you were about 10 
feet from her t A. When I first noticed her. 

Q. She was 10 feet away? A. Yes.” 

Austin, another passenger on the car, who was standing 
on the front end of the car and prepared to get off, said 
(Appendix 48): 

‘*Q. When she came from behind this northbound 
streetcar, how close was she to your car? A. I would 
say about 6 feet or something like that.” 
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Barrows, another witness offered by the defendant, who 
was standing on the west side of Fourteenth Street, testi¬ 
fied (Appendix 52): 

“Q. How far did this streetcar go after it struck 
her? A. I don’t know exactlv. 

Q. Well, approximately, as nearly as you can judge. 
A. Well, not more than 8 or 10 feet, I think. . . . 

Q. (interposing) Could you be certain about how 
she was facing when she was hit? A. This in my own 
distinct impression which I have. 1 remember very 
clearly that she was facing toward the west as the car 
struck her.” 

With respect to the speed of the car, Ellis testified (Ap¬ 
pendix 58): 

“Q. At what speed was this streetcar going just be¬ 
fore the accident? A. Just the ordinary speed, maybe 
8 or 10 miles an hour. lie couldn’t go very fast. There 
was a lot of traffic at that time of night.” 

The motorman, Grymes, said (Appendix 53): 

“Q. As you came across the intersection and as you 
came down through the loading platforms. A. I guess 
about 6 or 7 miles an hour, maybe.” 

Again (Appendix 56) he said: 

“Q. You were going about 7 or 8 miles an hour? 
A. About that, 7 or 8.” 

Horace S. Thorne, an expert offered by the defendant, 
testified (Appendix 67): 

“Q. How fast could these cars be stopped going at 
8 miles an hour ? A. Assuming the same conditions as 
before? 

Q. Yes. A. I would estimate something in the neigh¬ 
borhood of 10 to 15 feet.” 

He testified again (Appendix 68): 

“Q. When you apply the emergency brakes, so that 
the car can be brought to an emergency stop—that is, 
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when the dead man is released—could the car be 
stopped any quicker? A. I think he can do a better 
job if he did that.” 

It is difficult to see, in view of these excerpts, how the ap¬ 
pellee can seriously contend that as soon as the plaintiff 
came into the view of the motorman he did everything that 
he could to stop his car. Passengers on the car saw the 
peril of the plaintiff when she was 10 feet away and the 
expert testifies that the motorman could have stopped in 10 
or 15 feet. 'Which he meant was a question for the jury. 
At least he could have slowed up sufficiently to have allowed 
the plaintiIT who was facing west to have escaped her peril, 
or if he had rung his bell, so as to attract her attention, she 
might otherwise have escaped. According to substantial 
testimony, he did not ring his bell. (Lancaster, a witness 
offered by the defendant, Appendix 47; Carton, Appendix 
19; .Miss Roberts, Appendix 22; Fish, Appendix 30; Mrs. 
Bell, Appendix 38.) 

At least, it was a question for the jury and not for the 
court. 

What was the testimony of witnesses other than the plain¬ 
tiff, to which the trial judge referred (Appendix 42 and 43) 
in overruling the defendant’s motion at the end of the 
plaintiff’s case? 

In reply to the argument by the appellee, it is desired to 
set forth a little more extensively than in the original brief, 
the testimony to which the court obviously referred. 

Testimony of the witness Fish is found on pages 27 to 
36 of the Appendix. Some excerpts are made from that. 

“Q. Will you tell his Honor and the ladies and gen¬ 
tlemen of the jury just what you saw. A. I was going 
south on Fourteenth Street, and I just came across 
New York Avenue when the light changed on me, the 
red, and the streetcar was coming, came right on 
through the light and it passed me as I was in front 
of the Bond Building. And there was a lady crossing 
from the loading platform, crossing the street at the 
time, and the streetcar hit her and threw her, I should 
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judge, anywhere around 6 feet, hurtled her 6 feet, and 
then she rolled quite a distance. After he hurtled her 
lie didn’t stop. lie stopped right after that. In fact, 
I saw him when he hit her. (Page 28 Appendix.) . . . 

“As I looked through my rear-view mirror the street¬ 
car came right on through. My back wheels were on 
this set of tracks (indicating), so then he passed me 
on down until he hit the girl. 

“Here is Fourteenth Street across New York Ave¬ 
nue. He hit the girl here (indicating) and the girl was 
knocked about 5 or 6 feet. It was a good view from my 
cab. I don’t know the exact measurement from the cab 
then, but I could sec directly in front of where this girl 
was laying. So I immediately put on my brakes and 
picked the girl up.” (Page 29 Appendix.) . . . 

“Q. How fast do you think this streetcar was going? 
A. I will say at the time it happened the streetcar, 
rushing across the intersection—it was going not less 
than 35 miles an hour, at the time he hit the voung 
ladv. . . . 

Q. Did you hear a bell rung or any other warning? 
A. There was no warning at all.” (Page 30) . . . 
“When I hit the intersection I was ahead of the street¬ 
car.” (Page 31) . . . “There was nobody on the plat¬ 
form and the streetcar had no intention of stopping. 
The only time it really did stop was after the girl was 
hurtled quite a distance. Page 34) . . . 

Q. Where did this streetcar pass you? A. Where 
this streetcar passed me, now. There is a concrete 
loading platform—1 imagine it is concrete, and it 
passed me just—oh, I would say just before he hit the 
girl.” (Page 36) 

The testimony of the witness, Carton, is found between 
pages S and 20 of the Appendix. Excerpts are as follows: 

“Q. You were then on the east side of Fourteenth 
Street? A. That is correct; on the east side. 

Q. Did you have occasion to see this streetcar before 
it struck the plaintiff here? A. Yes. I noticed the 
streetcar going south, (page 9) ... I had intended 
crossing there and had observed the car. I saw this 
car coming along. It was going at a fair, a fast rate of 
speed I would figure, owing to the night being a very 
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bad night, misty and damp. It was an exceptionally 
bad night. . . . 

Q. It seemed to be coming down a grade? A. Down 
a grade at an excessive rate of speed, an unusual speed 
owing to my experience. . . . 

The Court: Just a minute. What do you mean by 
faster than usual? Do you mean faster than usual at 
that particular place? 

The Witness: Yes, your Honor. I would judge be¬ 
tween—from my observations it would be between 30 
and 32 or 33 miles an hour.” (Page 10) 

“Mr. Malloy: He says that when the plaintiff was 
struck she was hurtled, and 1 asked him if lie could give 
me some idea of how far, if he can. 

| The Witness: Well, I should judge about 5 feet. 
(Page 11) . . . 

“Q. How far had you gone, proceeding south on 
Fourteenth Street, when you stopped: when you first 
saw the streetcar? A. I saw the streetcar when it hit 
the girl another 20 feet. I will say about 50 feet from 
the corner, approximately. (Page 16) . . . 
i “Q. You were about in front of the entrance of the 
Lotus Restaurant when you first saw this streetcar? 
A. I had observed the streetcar practically all the way 
down, crossing the intersection; that is, coming from 
the intersection. . . . 

i Q. When the accident happened it was directly across 
from you, about? A. I would say directly across from 
me. (Page IS) . . . 

i Q. Did you hear a bell run? A. No sir. 

Q. You didn’t hear any bell rung? A. No sir.” 
(Page 19) 

The testimony of the witness, Mrs. E. G. Bell is found on 
pages 36 to 44 of the Appendix. 

Excerpt from her testimony from page 38 is taken: 

“Q. Now did you hear a bell rung? A. No. 

Q. Did you hear a warning of any kind. A. No. 
There wasn't anything. I was alarmed that there was 
not more commotion about it when I looked and saw 
her lying there.” (Page 38.) 

The trial court obviously was referring to this testimony 
when he overruled the motion for a directed verdict at the 
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end of the plaintiff’s case and referred to testimony other 
than that of the plaintiff. The court said: 

“The Court: Well, if the streetcar was going up the 
street at 35 miles an hour; and there is testimony be- 
fore the jury to that effect, and if they believe that 
testimony, that he proceeded at such speed, he should 
have seen her and stopped the car. . . . 

The Court: (interposing) I do not confine it to 
the plaintiff’s testimony only, but I am taking all of the 
testimony of the plaintiff’s witnesses, even though the 
plaintiff’s testimony alone might show there was neg¬ 
ligence. There was a question in another case, where 
it was contended that because the plaintiff’s testimony 
showed contributory negligence, I must say to the jury 
that she was guilty of contributory negligence, but I 
will tell the jury— ... I think there is evidence at the 
present time to go to the jury.” (Pages 42 and 43.) 


Plaintiff’s testimony is found on pages 20 to 27 of the 
Appendix. Certain excerpts are quoted from that. 

“Q. When you left the beauty shop did you look to 
see whether or not the light was with you or against 
you? A. Yes, I did look before I left the sidewalk. 
That was mv custom, to look at the light before I left 
the sidewalk. 

Q. Was it red or green. A. It was red. 

Q. That is, it was red for traffic going south on Four¬ 
teenth Street ? A. Yes. 

Q. Then what did you do? You proceeded across, 
did you? A. Yes. 

Q. Did you see a trolley car? A. No. (page 21) . . . 

Q. Now, did you hear a bell ring or any other warn¬ 
ing? A. No, sir. (page 22) . . . 

Q. Did you have any packages with you? A. Well, 
I was reminded of them months after I was at home, 
but I didn’t remember it until it was mentioned, (page 
25.) . . . 

Q. As I understand it, you walked out of this beauty 
shop and came to this sidewalk. Then, did you look 
up at this light on the northeast corner to see what 
color it was? A. Yes sir. 

Q. You saw it was red? A. Yes sir. . . . 
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Q. You didn't look for that light before you left the 
platform.’ A. I don’t remember.” (page 2fi) 

If'the plaintiff saw the red light from the sidewalk, it 
would be only by grossly excessive speed that the car could 
have 1 reached the point where she was struck and the motor- 
man under such circumstances should have been on the look¬ 
out. If he had been, he would have seen her and stopped 
or at least slowed up. 


This analogy of the testimony—first from that offered by 
the defendant and then from that offered by the plaintiff— 
places the defendant, as it were, between Scylla and 
Charvbdis. 


THE ANALOGY TO THE CHAMBERLAIN CASE 


The appellee attempts to draw an analogy between the 
testimony of Carton and Fish and that of the witness in 
Pa. Rly. v. Chamberlain , 288 U. S. 333. (Appellee’s brief 
7 and 8.) Appellee’s conclusion in this respect is (Appel¬ 
lee's brief 8) “In the light of this testimony, there was no 
substantial showing of any negligence on the part of the 
defendant.” 

The witness in the Chamberlain case, whose testimony 
was held not to be substantial, was one who viewed the ac¬ 
cident 800 to 000 feet from where the witness stood and 


when the train was moving almost directly away from him. 
His angle of vision was 3° 33" from a straight line. The 
court says (page 342): 


“The cars were eight or nine hundred feet from 
where he stood and moving almost directly away from 
him, his angle of vision being only 3° 33' from a straight 
line. At that sharp angle and from that distance, near 
dusk of a misty evening (as the proof shows), the prac¬ 
tical impossibility of the witness being able to see 
whether the front of the nine-car string was in contact 
with the back of the two-car string is apparent.” 


Fish viewed the accident in this case from the west side 
of the platform, parallel with the streetcar that struck the 
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plaintiff. Carton viewed it from the east side of the plat¬ 
form. While their position in degrees is not given, they 
were apparently parallel and abreast of the streetcar that 
caused the damage. There can be no analogy, therefore, to 
the testimony of the witness in the Chamberlain case and 
the witnesses in this case. 

If the argument made by appellee is driven to its ultimate 
conclusion, it would substitute the court’s judgment for 
that of the jury and yet, under the Seventh Amendment, 
parties in a civil case are entitled to a trial by jury. It 
may be the work of supererogation but the language of the 
Seventh Amendment seems to be so apt in answer to the 
appellee's argument that it is quoted by way of emphasis: 

“No fact tried by a jury shall be otherwise re-exam¬ 
ined in any court of the United States, than according 
to the rules of the Common Law.” 

It is hardly conceivable that the Supreme Court in the 
Chamberlain case meant that the court in each case must 
weigh the testimony, particularly in view of the Jacob case, 
as hereinafter cited. 

THE AUTHORITIES 

The defendant cites Regal Cleaners <£ Dyers v. Pessagnn , 
71 App. D. C. 199; 109 F. (2d) 453. There, the trial court 
had denied a motion for a directed verdict. This court 
affirmed that ruling. The trial court had instructed the jury 
that the plaintiff was guilty of contributory negligence as 
a matter of law. This court differed from the trial court 
on this point. The trial court had said to the jury that the 
plaintiff was negligent as a matter of law and then had 
submitted the doctrine of the last clear chance. There was 
some difference among the members of this court with re¬ 
spect to the last doctrine but the judgment was affirmed. 

In the case at bar, the questions of negligence, contribu¬ 
tory negligence and last clear chance, including the elements 
of the plaintiff’s peril being inescapable or her being ob- 
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livious to it, were given to the jury. (Appendix page 75.) 

At the conclusion of all the evidence in the Pessagno case, 
the defendant moved for a directed verdict, which the trial 
court refused. The ground of the motion was that no evi¬ 
dence had been offered tending to show that the accident 
was due to any other cause than the skidding of the truck 
and that that fact, without more, was not evidence of ac¬ 
tionable negligence. 

The court said in the Pessagno case, quoting another 
case: 


“When a given state of facts is such that reasonable 
men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the 
matter is for the jury. It is only where the facts are 
such that all reasonable men must draw the same con¬ 
clusion from them that the question of negligence is 
ever considered as one of law for the court/’ 

A Case more nearly apposite from both the factual and 
legal view point in this respect is Bonze v. Windridgc and 
Hand//. Incorporated. 70 Appeals, L). C. 24: 102 F. (2d) G2S. 
The element which the appellee stresses from the Pessagno 
case to the effect that it was the duty of the pedestrian to 
look in both directions for danger when he starts to cross 
the street and to continue to look in both directions until he 
reaches the other side, was likewise present in the Boaze 
case but this element does not affect the doctrine of the last 
clear chance, as is clear from the Boaze case. 

' “The single question we have to decide is whether 
the evidence, construed most favorably to plaintiff, 
was sufficient to warrant a finding by the jury that de¬ 
fendant was negligent as charged in the declaration. 
If so, the motion for binding instructions should have 
been denied. Improvement Company v. Munson, 14 
Wall. 442, 44S, 20 L. Ed. S67. On such a motion in 
order to determine whether there is evidence upon 
which a jury can properly find a verdict, the court must 
assume that the evidence proves all that it reasonably 
may be found sufficient to establish. . . . 
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“The evidence at least tends to show that, on the 
side of the roadwav, on which the motorcvcle was being 
driven, there was nothing to obstruct the view of the 
driver and that he could and should have seen deceased 
and realized his peril in time to avoid the accident. If 
this is true, the driver of the motorcycle was guilty of 
negligence for which a recovery could be had, notwith¬ 
standing deceased himself might have been guilty of 
contributory negligence in failing to look.” 

The element of looking in both directions for danger when 
about to cross and continuing to look in both directions, 
which the appellee stresses from Pessagno case was con¬ 
sidered by the court below (Appendix 61-62) as follows: 

“The Court: I will say, it is for you to say whether 
a reasonable person, before walking on the track, would 
have looked north to see whether it was safe to cross 
the track, and if you find that the plaintiff failed to look 
to the north before crossing the streetcar tracks and 
that a prudent person would have looked to see if the 
streetcar was approaching, and if that was the con¬ 
tributing cause of the injury then she could not re¬ 
cover. . . . 

“The Court : Yes. The defendant may be negligent, 
yet the plaintiff may be negligent and her negligence 
may not contribute to the injury. . . . 

“The Court: I will charge the jury on the question 
of negligence independent of the Capital Transit Com¬ 
pany, then charge them on contributory negligence, 
then charge them on the last clear chance doctrine. You 
cannot get all of it in one instruction. 

Mr. Jones: That is right, your Honor.” 

The subject was considered by the court in the charge to 
the jury (Appendix 74) as follows: 

“Therefore, it is for you to say whether a reasonably 
prudent person before going upon the track would have 
looked to the north to see whether a car was coming 
and whether she could safely cross the track.” 

At the end of the charge to the jury, the court asked coun¬ 
sel if there was anything he had overlooked to which coun¬ 
sel for the appellee said, “Nothing.” (Appendix 77.) 


14 


CONCLUSION 


Since the writing of the appellant's brief, three cases have 
been llecided, to which attention is respectfully invited and 
which may be entirely appropriate with which to close this 
brief. One is by this court and two by the Supreme Court. 

The first mentioned case is Samuel J. McWilliams v. Ruth 
A. Shepard, et al„ Xo. 7942, decided by this Court, April 6, 
1942. The following excerpt is taken from that case: 


**()n a motion for a directed verdict, if fair minded 

men mav honestlv draw different conclusions as to the 
♦ • 

existence or non existence of the negligence charged, 
the question is not one of law for the court but of fact 
for the jury. . . . The motion ought not be granted 
except where the evidence is so one-sided as to leave 
no room for doubt.” 


One of the other cases is by the Supreme Court of the 
United States, decided March 30,1942; Jacob v. City of New 
York, reported in the Advance Sheets of the Supreme Court 
by the Lawyers Co-op. Pub. Co. at pages 751 and 753 from 
which the following is taken: 

“The right of jury trial in civil cases at common law 
is a basic and fundamental feature of our system of 
federal jurisprudence which is protected by the Seventh 
Amendment. A right so fundamental and sacred to the 
citizen, whether guaranteed by the Constitution or pro¬ 
vided by statute, should be jealously guarded by the 
court. . . . Without doubt the case is close and a jury 
might find either way. But that is no reason for a court 
to usurp the function of the jury. We are satisfied 
that a due respect for the statutory guaranty of the 
right of jury trial, with its resulting benefits, requires 
the submission of this case to the jury.” 

The case of Graves v. Schmidlapp, decided by the Su¬ 
preme Court, March 30, 1942 and reported in Lawyers 
Co-op. Ad. Sheets, at page 766, while not entirely in point 
from a factual standpoint, contains the words with which we 
close this argument. 
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“No interest which could be served ... is superior 
to the demands of a system of justice based on a con¬ 
sidered and a consistent application of the Constitu¬ 
tion.” 

This case having been submitted to the jury, as was the 
plaintiff’s right under the Seventh Amendment, it is re¬ 
spectfully submitted that the verdict of the jury should not 
be disturbed and that the judgment entered for the defen¬ 
dant, notwithstanding the verdict of the jury, should be 
reversed, with directions to vacate the judgment for the 
defendant and to render a judgment on the verdict of the 
jury for the plaintiff. 

Respectfully submitted, 

Joseph J. Malloy, 

917 15th St., N. W., 
Washington, D. C. 
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